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OU'.'.mon;; iii a civil. action 



FOR TI-IR 


..S0UTIIJ5RN DISTRICT 


GERALD L. IIERZFELD, 


Civil Action Fill No.?/' 7 

gV.DG-<~ H k AL^ieR\ 


Plaintiff 




SUKUCIK 


THE FIRESTONE GROUP, LTD., ALLEN & COMPANY, 

INCOitPOPAT jjD, ALLEN & COMPANY, CHARLES ALLEN, 

LEL W. MEYERS, IRWIN H. KRAMER,. RICHARD M. 

FIRESTORE, MARTIN A. SCOTT, BOLTZMANN, WISE 
& ShEPARD, JAMES VI. DEER, JACOBS, PERSINGER 

& PARKER, And LAVENTHOL, KREK5TEIN, IIORS7»TH 
& KORWATH, 

Defendant s 
To the* above named Defendant : 

You eve hereby summoned and required to serve upon BLUM, HAIMOFF GER-rr 
LIPSON f, SZABAD, * 1UU ' GLRoLR, 

plaintiff’s attorney , whose address 2 70 Madison Avenue. Mow York, New York lOOlr, 

an answer t „ the cosine which is hmewiti, served span m . . 2 0 ^ ^ 

of tins summons upon you. exclusive of the Coy of envies. If you fc „ to Co so. j„ ;W by defeuit 
w ‘" ’’= *» k «> *S«kK* you for the relief demanded i„ the eon,.,bint. 


"satL ^ ip yjyn v ro ^ 

p ^ . ~ci r ri : 'of"vt~y: 

I A /cjC_£gj/_ 


Cl . 


Date: 


Mily 3fill), 10VI 


[Ecnl of Court] 
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COMPLAINT FILED MAY 18 IQ7i 

UNITED STATES DISTRICT COURT 

SOUTJiERN DISTRICT OF NEW YORK 


GERALD L. HERZFELD, 


Plaintiff, 


& COMPANY, : 

TKPtf °^?,S D X ALLhN COMPANY, CHARLES ALLEN 
^V^O- m A S o*.,^ H , IN "• KRAK ®- RICHARD H. : 
SNEP/ ’n T ‘ SC0TT > BOLTZMANN, WISE & 

pap rrn^‘ H - DEER, JACOBS, PERSINGER f, • 

HORWATlf an ° WVENTH0L > KREKSTEIN, llORKATH & ' 

Defendants. 


COMP LAINT 



Plaintiff, complaining of the defendants, by his 

attorneys, BUM. HAIMOPP, GERSEN, LIPSOH & SZABAD, alleges 

(on information and belief except ns to Paragraphs 3, 17, 18, 
19 and 20) : 

juri sdiction 

■ JUrlSdiCCi0n 0f Chic court over this action 
- Dascd upon ,22(«, of the Securities Act of l 933 ( i 5 „ , c 

* 77v ™> «■>“ 527 of the Securities A , 

es & LKclian^e Act of 1934 

(J-J U.S.C. f7Saa) and upon the prior ini r 

1 rinCIplG of Pendent jurisdic¬ 
tion. 


2. This action arises under 


512 (?) and §].7(a) of 


the Securities Act of i o->-a , 

/•CL Oj. J.9J3 rrv ] rjf)/ b s - 

** u <*>; °i Lhe Securities & 
r Art <>f l9M - - — - Kogulationa of the 

& . . l0aton ( "c.proiiiujenj-f 

.5^.2-e of the Gene,..,, . “ 

nrj.u ) .us, ,. v , () , 

. . . ...... . rh r 

■ »ic« uf 








th ° d ° fCndBnt * Whlc " " rc stumer alleged took plac'e ', 3 
unless otherwise Indicated, within the Southern District of 
the State of New York. 


THE PARTIES 


3 ’ GEllALt, L - “ERZl-RLD Is a resident of the 

I City and County of New Vm-k i 

y New -ot k ana maintains an office for the 

I transaction of business at 919 Tlvfrvi a 

ac JLJ Third Avenue, New York, New 

York. 

4. Defendant ALLEN 6, COMPANY, INCORPORATED 
("ALLEN, INC.") was at all relevant times and still Is, a 
corporation organised under the laws of the state of New 
Vork, with Its principal place of business at 30 Broad 
SUeci, New York, ^New York, it is engaged primarily in the 

bUOLn ^ lG ° f U1V0Gtment; banking, underwriting and as a reg- 

I istcrcd broker dealer in the r-iip . 

111 ° ° ale of various types of secur- 

I it ics to the public bo Mi fnw' n 

P tic, both for.Its own account and for the 

II accounts of others. 

5. Defendant ALLEN & COMPANY ("ALLEN CO ") 
aU r ° l0Vant tim2s n " d «1H is, a limited partner-’ 1 

#hlP ° r8aniSed and r08iStcred und « the laws of the state 

of New York, with its principal place of w, 

i 1 xi.ee or business at 30 

Br0aJ St, " ,et ’ *“*• It ts engaged primarily 

to <-ho business of investment banking, underwriting and 

os a registered broker dealer in the sale „f vwltH10 C) . pe( , 






of securities to the public both for its own accounted 
for the accounts of others. 

6. The defendant CHARLES ALLEN was at all 
relevant times, and still is, a General Partner of ALLEN 
CO., an Officer and Director of ALLEN, INC. and a major 
stockholder of, and controlling person in, THE FIRESTONE 
GROUP, LTD. ("FIRESTONE, LTD."). 

7. The defendant LEE U. MEYERS was at all 
relevant times, and still is, a Vice President of ALLEN, 
II\C. and «.vt all relevant times and until December, 1970, 
was a Director of FIRESTONE, LTD. 

8. The defendant IRWIN II. KRAMER was at all 
relevant times, and still is, a Vice President of ALLEN, 


9. FIRESTONE, LTD. was incorporated on 
December 26, 1968 under the laws of the State of Delaware 
for the purpose of conducting a business in the purchase, 
sale, development and management of real property and 
interests in real property. The principal offices of the 
Company are located at 342 North Rodeo Drive, Beverly 
Hills, California. 

10. The defendant RICHARD M. FIRESTONE was 
at all relevant times, and still is, President and a 
Director of FIRESTONE, LTD. 

11. The defendant MARTIN A. SCOTT war; at 
all relevant times a Vice President and Director of 







FIRESTONE, LTD. l 3a 

12. The defendants HOLTZMANN, WISE & SHEPARD 
were at all relevant times, and still are, a firm of attorney, 
duly admitted tc practice law in the State of New York. The 
principal office of said lav/ firm is located at 30 Broad 
Street, Nev/ York, Nev/ York. 

13. The defendant JAMES W. DEER v/as at all 
relevant times, and still is, an attorney, duly admitted to 
practice lav/ in the State of Nev/ York, and a member cf the 
aforesaid law firm of HOLTZMANN, WISE & SHEPARD. The said 
JAKES W. DEER acted on behalf of HOLTZ MANN, WISE SHEPARD 
in the performance of the acts of said lav/ firm which are 
hereinafter alleged. 

14. The defendants JACOBS, PERSINGER & 

PARKER ware at all relevant times, and still are, a firm of 
attorneys duly admitted to practice law in the State of Nev/ 
York. The principal office of said law firm is located at 
70 Pine Street, New York, New York. 

15. The defendants LAVENTIIOL, KREKSTEIN, 
HORUATl) & 1I0RWAT1I ware at all relevant times, and still arc, 
a firm of certified public accountants, duly admitted to 
practice public accounting in the States of California and 
N j .w \ojk. Their Nev/ York office is located at 91 A' Third 
Avenue, New York, New York. 

16. In or about November and December, 1969, 
and January, 1970, the defendants ALLEN, INC., AT.l.EN CO., 


\ . 


- 





I CHARLES ALLEN, FILESTORE, LTD., RICHARD H. FILESTORE, MARTI^T 
A. SCOTT, LEE U. MEYERS end IRWIN II. KRAMER solicited the 
snle of, offered for sale, and sold to the public, wit*tin 
the State of Now York, in other states of the United States 

* 

and in Europe, securities of FIRESTONE, LTD., consisting of 
$7,500,000. of the 9 1/47, promissory notes of FIRESTONE, LTD. 
and 150,000 shares of the common stock of said Company, said 
securities being offered for sale and cold in Units, each 
Unit consisting of a note in principal amount of $250,000. 
and 5,000 shares of the stock at $1. per share. 

17. In or about November, 1969, the defend¬ 
ants cold to plaintiff, through one DAVID BAIRD, acting as 
agent for defendants, and through IRWIN H. KRANSR, vice 
President of ALLEN, INC., a portion of the securities de¬ 
scribed in Paragraph 16 hereof, consisting of $500,000. in 
| notes and 10,000 chares of stock, in payment for which 
plaintiff paid a total of $510,000.; the said payment was 
rnac.e to defendants at 30 Broad Street, New York, New York, 
on or about December 16, 1969. 

1C. The said purchase was made in accordance 
vn.th separate Note and Stock Purchase Agreements ("Agreement 1 ) 
dated November 10, 1969, executed by plaintiff and by 
DAVID BAIRD as nominee for plaintiff, which said executed 
Agreements were delivered to defendants at 30 Broad Street, 

Lev.’ York, New York, on or about November 24, 1969. 

19. In connection with the sale of the snJd 









securities by defendants, ns aforesaid, to the plaintiff, 
and pursuant to arrangement made by the said defendants, 
the firm of HOLTZKANN, WISE & SHEPARD acted as Special 
Counsel for the plaintiff GERALD L. HEREFELD and for the 
other purchasers of the said securities, and the firm of 
JACOi..>, PERSIKGER & PARKER acted as Counsel for FIRESTONE, 


LTD. 


•20. In connection with, and in the course of, 
the said solicitations to purchase and offers to sell and 
sale, CHARLES ALLEN communicated to plaintiff, through 
DAVID BAIRD, acting as defendants’ agent, and the said 
DAVID BAIRD communicated to plaintiff the following untrue 
statement of material fact: The said securities.of FIRE¬ 
STONE , LTD. were: "the hottest thing ALLEN ever had"; and 
the defendant IRWIN H. KRAMER communicated to plaintiff 
that the FIRESTONE, ITD. securities were "the best thing 
ALLEN over had"; and omitted to state material facts nec- 
essaiy in order to make that statement, in light of the 
circumstances under which it was made, not misleading, and 
intended that plaintiff should believe and act thereon. 




21. In connection with and in tho C our«o of 
' l,S C< ’ , ‘ 1 “ oUc:!t -‘ ,;Ion Co IHWhaoc, offer Co soil and aale 
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defendants omitted to state to plaintiff the followin'*- I 

° 1 

material facts, among others, known to defendants: 

(a) In January, 1969 FIRESTONE, LTD. had 
sold 126,667 shares of stock to ALLEN, INC. and 153,000 
shares to ALLEN CO. at $1. per share. 

O 5 ) In 02 . about Kerch, 1969, a Registra- 
tion Statement and Preliminary Prospectus, dated March 12, 
1969, had been filed by FIRESTONE, LTD. with the Commission 
covering the lost,once of $16,665,000. in debentures and 
common stock, in which ALLEN, IRC. was to act as principal 
underwriter, the firm of IIOLTHi'dlN, WISE & SHEPARD were 
attorneys for the underwriter, and the firm of JACOBS, 
PhRSIIIGER 6 : PARKER were attorneys for FIRESTONE, LTD.; that 
as of November 10, 1969, the Cohesion had not declared 
said Registration Statement effective; that on November 10, 
1969, an application was made by FIRESTONE, LTD. to with¬ 
draw said Registration Statement; and on November 14, 1969 
said Registration Statement v;as withdrawn. The said Reg¬ 
istration Statement and Preliminary Prospectus contained 
material factual data concerning the securities of FIRE- 

STOi.L, LID. which was not disclosed to plaintiff and the 
other purchasers. 

(Cl On October 30, 1969, FIRESTONE, LTD. 
l.nd filed mi S-ll negintmtion Etetxmcnt with the Cc,,ni s .. 

8i “" CCVCr ^ «* l^Cnnrchip 1 „*=, 

0=.-5d Stfitr.mnni: er.nccinnd further frctunl dicelonurce re!- 
evnnt to fhf. invent,,-.nt 1 n FIRESTONE, LTD. ..ncuriUcr, 

Wi ' ,! l'Jr i: n„d other ) 






(<0 I*XREST0I-JJ5, LTD. planned to do business^ 
by purchasing real property and re-celling the cane rt a 
profit to limited partnerships in which a FIRESTONE, LTD. 
subsidiary would be the general partner and which would be 
formed for the specific purpose of purchasing each parcel 
of property; each such limited partnership was to be cap¬ 
italized by a public sale or syndication of limited part¬ 
nership interests; and that there could be no assurance 
that said public financing could be obtained or that such 
property could be publicly syndicated at a profit. 

(e) In or about March, 1969, the Company 
had pro-filed an Offering Statement and Prospectus with the 
Attorney Central of the State of New York covering the is¬ 
suance of the securities referred to in subdivision (b) 
hereof; and the'Attorney Ceneral had not accepted said 
Statement and Prospectus for filing. 

(f) The method by which the Company did 
business consisted of the holding of seminars in major 
cities in the United States, open to persons interested in 
real estate as an investment; at the conclusion of the lec¬ 
tures, participants were encouraged to leave their nnv.es 
and addresser, so that they might be offered participation 
in Company syndications. This method of doing business 
was of questionable legality, and in July, 1970, it was 

« oji <,u,. * ed that cruel method of doing business violated 
§t> ('"> * < ! >> 0)> ™ (1 fc) oC the Securities Act of 3 . 933 . 








(e> On or about Hovcmber 4, 1969, KIKESTOM^ 

LiJ), had iidvcrtJ n ffnu' r 

° “ n orferil 'fi o£ interests In a 1Wtcd 

partnership in a c?li 

r “ 11 " newspaper, which advertisement 
was determined to be a violation of lew by the California j 

Commissioner of Corporations, and resulted in suspension, 

y-, of the security dealer license of RICKARD H. I 

FIRESTONE. 

(h) FIRESTONE, LTD. was an untried specula-! 
tive enterprise whose method of doin S business was of 

questionable locality, and defendants had no reasonable 

b ° Sl “ ^ bUl ’° Ve ’ Under the circumstances, that the Cora- 
pnny could meet its oblivions under the notes for inter¬ 
net and principal or that the stock had or would have, 
any value. . * I 


▼ 

MISRKPPJESENTA'flONS AT O’ 

PRIOR T O CLOSING 


B-ginning on or about November 12, 1969, and 
from time to time thereafter, as hereinbelow alleged, the j 
defendants communicated to plaintiff and other purchase,- 

expressly and by implication, the following untrue state-' 

infints of Material „ i 

i. w» > and omitted 

uiuLoci to eta 1.0 material 

f.cts ncccr.nary in order to make the said statements, in ' 

Ucht of the circun,stances under which they were made, not 

misleading, and intended that plaintiff should believe and 
act ( h'.TC C;ri; 


(a) Thai: (ho arcuritic;: 


° r PJKKGTON;!, i;i;jd . 


■ - 

. _ ** 

'i 

<• 













° ::CeUOnt •• tho principal and ine ^ st '» 

would appreciate in value. 

(b) The dofcndcr.tr. had made a thorough and 
adequate inve-ti — t -1 n , r 

6 ' UO „ ° f - and ke Pb under continuous re . 

V-, the financial condition of FIRESTONE, LTD., and the 

quality ?nd safety of th- c a v m . . 

j Ln “ C&A<1 securities. 

(C) That the firm of KOLTZMAmi, WISE & 
SHEPARD ware acting a*- c nfJ ,.. •. _ 

,, ° “ Spcctal Counsel for plaintiff and 

° thar PUrchcco «i whereas, i„ f nc t, the said fi 

* Lnc *>aui firm was 

acting as attorneys for the defendants. 

(d) That the fn •'nr* ■?«-., i , 

audited and audited finan- 

C ‘ n * stat euants submitted to plaintiff , , 

Plaintiff and the other pur- 

ehacers reported C rocs - ]cp 

~.° f tn clcv3n month period 

enciing November 30, 1969, of $17,7 million dollars and 

I 1 niU : 0a dOUf!l ° -"■-<* -** included, m bot h 

• cn ' J - s . a fictitious sale of Sis a .... 

10 m 51a.3 million dollars; i.„ re _ 

spect of this sale, FJPRq'rrrv.- T .^ 

’ . i0 ‘ ! “* L ™-. as of November 30 

1969, had mad- - «r non 

-- - $., 000 . cash deposit and had received 

troni an alleged "nn-^i 

ofa of $25,000.; on the basis 

sc 80,811 C “ h d «. ** the unaudited and 
audited statements included and further reported V ofU 0 « 

:. $> r >50 °- - — 1 - - —,; f 

V?h,0h « 2 «, 000 . was included as cur,-of i- 

cu^j.ciu. income, and 

v 1 , C00 „ vaa M dc for rad " •* 

, . ■ .• U,c ’ defendants had no 








never consummated, and the effect of which was that FIRE- ' 
STOK’h, LTD. reported a fictitious sale of $15.3 million 
dollars and fictitious profit of $2 million dollars. 

(c) That projected earnings for the 12 
months ending December 31, 1969 were more than $3 million 

dollars, whereas, in fact, there were little or no earnings 
during that period. 

(fy That the issuance and sale of the Units 
pursuant to the Agreement were exempt from the Registration 
and Prospectus requirements of the Securities Act of 1933 , 
as a transaction involving a public offering; whereas, in 
fact, the issuance and the sale of the said Units ware 

subject, to the Registration and Prospectus requirements of 
the Securities Act of 1933 . 

(g) That the financial statement of FIRE** 
Sr0NS » LTD ’ es of November 30, 1969, had been certified by 
Lavem.hoi, krekstein, lloiwath & Horvath; whereas, in fact, 
the financial statement was.not certified by Lavanthol, 
Krekstein, llorwath A llorwath. 

(h) fha: 1 IRESfONE LTD.'s auditors had 
aavised it that conservative accounting practices rrde 
certain adjustments necessary; whereas, in fact, both the 
financial statement annexed to the Agreement and the said 
certified financial statement, ware false. 

(i) On December 16, 1969, FXREgxOaE, LTD. 
communicated to plaintiff and the other purchasers the 

further false statements of material facts; 


fol lowing 








"!• Prepaid interest and prepaid 
management fees were adjusted upward 
from the amounts projected. See Note 
7 to the notes to audited financial 
statements. 

2. Sales and costs of sales in¬ 
creased from the amounts projected and 
net income was lower than projected, 
principally as a result of changes in 
closing schedules. 

3. In the ordinary course of our 
business, certain transactions which 
were scheduled to close by November 30, 
1969 have been carried over to December, 
and one transaction not originally sched¬ 
uled to take place by November 30, 1969 
was substenttally completed by that date. 
Fee Notes 5 and 11 to the notes to audited 
financial statements. One transaction 
which is reflected in the November 30 
audit.ea ri.nanc3.nl statements has been tre¬ 
ated as producing deferred gross profit 
rather than current gross profit. While 
the comination of current and deferred in¬ 
come is actually higher than projected 
($1,411,557 as compared with $1,360,000 
projected), the shift of $1,795,500 of 
gross profit on this transaction from a 
current basis to a deferred basis by the 
auditors has reduced current net income 
below that originally projected. Had the 
auaxted statements been prepared subse¬ 
quent.. to January 30, 1970, when the final 
payment on this transaction is due, the 
current income for the period would ha^c 
been greater than that projected. 

4. Net Income for the period encWI 
November 30, 1969 is shown on the audited 
statement as $66,916 as against $315,000 
projected. The transactions originally 
scheduled to close in November will now 
close in December which will make up the 
difference in current net income between 
that projected and the actual. Deferred 
income shown on the audited balance sheet 
has been increased to $2,035,133 as. 
against $1,521,000 projected, A break¬ 
down of the components of the deferred 








income Account ic shewn in the audited 22i 

financial statements. The differential 
between the net worth shown on the pro¬ 
jected balance sheet and the net worth 
shown on the audited balance sheet is 
almost entirely attributable to the 
reclassification of income from a cur¬ 
rent basis to a deferred basis. 

5. The rescheduling by the Com¬ 
pany of its closings as aforesaid has 
resulted in a decrease in the assets of 
the Company with a corresponding de¬ 
crease in liabilities from those pro¬ 
jected . 

\fe believe that none of these 
changes have resulted or will result in 
an adverse change in our financial con¬ 
dition or the results of our operations." 

In the said communication, plaintiff and the 
other purchasers were further offered an opportunity to 
rescind their purchases on or before January 9, 1970. 

Neither tno plaintiff nor any of the other 
purchasers were ’able to exercise an informed judgment as 
to the offer of rescission since said representations 
created the false impression that FIRESTONE, LTD. had earn¬ 
ed approximately $3 million*dollars in 1969; that any 
changes between the unaudited statements and the certified 
statements were of a technical nature; that the differences' 
between current income and deferred income were concerned 
with accounting theory and not with fact; and that the 
current and deferred income reported reflected actual 
operating profits; whereas, in fact; FIRESTONE, LTD. hrd 
earned little or no profit in 1969. 

(j) fha. fiua.nei.al statement submitted by tin* 
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accounting firm of Lavcnthol, KrcUstoin, Horwath & Ilorunth 
was false in the following respects: 

(i) The certificate signed by tha 
accounting firm stated that the financial statements fairlj 
stated the financial position of FIRESTONE, I.TD. and ito 
subsidiaries in conformity with accepted accounting prin¬ 
ciples "subject to the collectibility of the balance 
receivable on the. contract of sale (see Note 4 of Note 2 
of the financial statement)". The said "balance receivable" 
was $4,965,250.; neither the defendants nor the accountants 
had any basis to believe that the said payment would be | 

made when due; and, in fact, the said payment was not made 
when due. 


(ii) The said statement set forth a 
schedule of deferred income in the aggregate sum of 

$2,834,133., representing, thereby, that FIRESTONE, LTD. 
had earned this substantial profit in less than one ycar 
of operations and that the Income was being deferred for 
accounting reasons; whereas, the said income had not been 
earned and defendants had no reason to believe that said 
income would be realized by the Company. 

(iii) The said statement reflected 
transactions at involving the purchase and sale of real 
property and interests in real property and sot forth 
profits in said transactions; whereas the said purchases 
and sales were "paper" transactions, involving small cash 






deposits by purchasers mid seller, and in respect of which, 
defendants had no reason to believe that the transaction: 
would, in fret, be concur, 4 noted or th.it the profits would, 
in feet, bo realised. 

CO On or about December 16, 1969, the 
defendants, through their attorneys, JACOBS, PERSINGER L 
P/vRUull, certified to the plaintiff and to the other pur¬ 
chasers that: 


i 
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"(iv) based upon the representations 
of the Company sot forth in Paragraph 
5(i) of the Agreements and the repre¬ 
sentations of each Purchaser set forth 
in Paragraph 6 of the Agreements, the 
issuance, sale and delivery to the Pur¬ 
chasers of the Units do not, under ex¬ 
isting law, require the registration of 
the Units or any part thereof, under the 
Securities Act of 1933, as amended;... 


(vi) no authorisation, approval, con¬ 
sent or license of any regulatory body 
or authority is required for the valid 
authoriration, iaaunace, sale and deliv¬ 
ery of the Units, or any part thereof;... 


(x) we have no knowledge, of any action 
or’proceeding pending or threatened 
against the Company or any Subsidiary be¬ 
fore any court or administrative agency 
which could result in any material ad¬ 
verse change, in the business or condi¬ 
tion of the Company; and..." 


The said statements wore untrue to the knew- 
lcoga of the defendants in that clearance with the Commis¬ 
sion and with the Attorney General of the State of How York 
v.’as necessary for the valid calc and delivery of the secur¬ 
ities; and in that defendants had knowledge of proceedings 
pending before the Commission in which it could bo do tew,- 
med that th-. itM.hod of business being conducted by the 
(.(••I'p. iiy was illegal and which could thereby result in a 
"K t ori: l adverse change in the business and condition of 


t ba Cu.-pany. 








BREACH OF WARRANTIES 

AND re present at j.o; is 
in agreement 


23. The defendants violated the following con¬ 
ditions , covenants, representations and warranties con¬ 
tained in the Agreement dated November 10, 1969 . 

(a) It was represented and warranted that: 

"(i) Within the past three years, 
neither the Company nor any agent acting 
on its behalf lias offered the Notes or 
the Stock or any substantially similar 
security or any part thereof from, any 
person in a manner or under circumstances 
which would subject the issuance or sale 

c ? G , Units t:o tho Provisions of Section 
5 of the Securities Act, and neither the 
Company nor any agent acting on its behalf 
has taken or will take any other action 
wnich would subject the issuance or sale 
of the. Units to the provisions of said 
Section 5." 

The defendants violated said representation and 

* 

warranty in that: 

(i) the offering of the notes and 
stock was made under circumstances which subjected the 
issuance and sale of said securities to the provisions of 
Section 5 of the Securities Act of 1933; and 

(ii) in or about March, 1969, as here¬ 
inabove alleged, the defendants undertook to offer sub- 

uten!:jelly fJmiJa,; securities to the public by (.be filing 
° f n Registration Statement and Preliminary Prospectus 
y,U:h ,:hn Commission, and with the Attorney General of the 
State of Now York, and copies of which said Preliminary 





Prospectus \7crc distributed to brokers end others for the 
purpose of interesting the financial community in the pur 
chase of said securities. 
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(b) It v;ac represented and warranted that: 


"(j) The Company intends to use 
the net proceeds from the sale of the 
Units as follows: approximately 
$1,600,000. to pay income taxes of the 
Company due April, 1970, in respect of 
deferred income." 


The said representation was designed fraudulently 
to inauce the plaintiff and other purchasers to believe 
thc.t 1* INESTONa , LTD. was then a successful and highly prof-' 
Itable business, having earned more than $3,500,000. in 
eleven months, whereas FIRESTONE, LTD. had little or no 
taxable income; defendants knew that the Company v:ould not 
require $1,600,000. to pay income taxes in April, 1970; andj 
in fact, the funds were not used for that purpose. 

(c) Defendants represented and warranted 
that Exhibit B annexed to the Agreement, being the Consol-* 
idatod Projected Balance Sheet and Statement of Income for 
the eleven months endec) November 30, 1569, 


"...will be correct and complete 
and will fairly present the financial 
condition of the Company and its Sub¬ 
sidiaries as at November 30, 1969 and 
the results of their operations for the 
eleven months then ended, subject to 
audit and year-end adjustments."; 


that any liabilities not reflected on the balance shecL 
would not: "leave any material adverse effect upon the On- 
p.my ; and t hat, the said "financial statement?.; have? hern 


T 
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prepared In accordance with generally accepted accounting 
pi.acti.ee ; '.’heroes the said financial statements were 
false and fraudulent, as the defendants knew or should hav 
known, in the following respects: 

i 

(i) The Balance Sheet stated that 
"deferred income consists of $788,000 in prepaid manage¬ 
ment fees and $1,914,000 in prepaid interest", aggregating 
$2,702,000; wnercas, as defendants knew, FIRESTONE, LTD. 
had little or no income. 

(ii) The Projected Statement of Income 
stated that the Company had "projected deferred income of 
$2,702,000"; that taxes on deferred income (current por¬ 
tion) was "$1,080,000 (current portion)"; and that taxes 
on "deferred income was $577,000"; the said statements 
were falsified to create the impression that the Company's 
operations in 1969 were substantially profitable; whereas 
the Company wan operating at little or no profit. 

(iii) The Projected Statement of In¬ 
come stated that the Company had combined net income, 
after income taxes, of $1,360,000; whereas the Company 
had little or no income. 

(f) In the said Agreement, the defendants 
warranted and represented that: 

(d) J.here are no actions or proceed¬ 
ings pending or, to the knowledge of the 
Company, threatened againr.l. the^o.vipnny or 
its Subsidiaries before any court or ad¬ 
ministrative agency which might, alone or 





I 


in the aggregate, result in nny 
material adverse change in the bus¬ 
iness or condition of the Company. 
To the best of its knowledge,*the 
Company and its Subsidiaries are in 
compliance with all applicable laws 
to which they are subject." 
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In fact, there were then pending, or threatened, ! 
to the knowledge of defendants, proceedings before the 
Commission, in which it was determined that the Company's 
method of doing business was unlawful, thereby resulting 
in a material adverse change in the business and condition 
of the Company. 

^ further artirice and scheme to defraud by 
oefendants was the inclusion in the Agreement of a provi¬ 
sion that if the Company, prior to June 30, 1971, shall 
split its common stock in the ratio of 2 for 1, and make a 
public offering of securities at a price, after <*ivir>? 
effect to the stock split, of not less than $23. par share, 
the plaintiff and the other stockholders ware required to 
include in the public offering, up to 1/2 the number of 
shares owned by any stockholder. 

This provision served no corporate purpose; was 
included solely as a "cone-on"; and was designed to induce 
the plaintiff and other purchasers to believe that the 
common stock of the Company, for which the plaintiff and 
otner purchasers had paid $1. per share, would be offered 
to l:hc public at $30. per share; which, representation, 
under the circumst; uses, was false and fraudulent in that 








gyo 

defendants had no reasonable basis to believe, and did not, 
in fact » be1ieve, that in a period of 19 months, the stock 
of the Company could be sold to the public at $50. per shark 

MISREPRESENTATIONS 
SUKSKOUCKiT T O QTA5IMG 

25. On or about: February 27, 1970, the defendant, 
FIRESTONE, LTD. delivered to the plaintiff and to the other 
pux.ciie.sers a .consolidated balance sheet and statement of 
income and retained earnings purporting to cover the period 
from December 26, 1968 to December 31, 1969, which wac 
false and fraudulent in that it set forth additional sales 
and profits, stated that the Company had deferred income 
of $3,016,031. and that it had earned gross sales profit 
of $2,660,556. and management fees and interest income of 
$568,183.; which said statements were designed to induce 
the plaintiff and the other purchasers to believe that the 
Company was earning substantial profits; whereas, in fact, 
many of the alleged sales were merely "paper" transactions, 
which defendants had no reason to believe would be consum-' 
mated and which, in fact,.were not consummated. 

26. On May 28, 1970, the defendants delivered to 
the plaintiff and other purchasers an Annual Report to 
Shareholders for the year 1969, which was false and 
fraudulent in the following respects: 

(a) In the President's Letter, it was stated 
(■] 1 . 1 •. ) J.lli.H j.ONE, LTD. had had difficulties dealing with 






certain tax law changes; whereas, in fact, the difficulti.es 
which the Company had ware concerned with its method of 
conducting business, which ultimaCloy was determined by 
the Commission to be in violation of the Securities Act of 
1933. 

(b) The said Statement war. further false in 
that it reported as "deferred gross profit" the sum of 
$1,795,000. as having been earned in the transaction de¬ 
scribed in Paragraph lG(d) hereof, though no profit had 
in fact been realized and it was further stated that the 
date for payment by the purchaser, of $4,965,250. had been 
extended to July 1, 1970, which statement was made to in¬ 
duce the plaintiff and other purchasers to believe that 
this profit would be realized on the extended date; whore- 
as, defendants knew, or should have known, that the con¬ 
tract would not be closed and that the profit would not 


be realized. 


(c) The President's Letter was further 


false and fraudulent in that it failed to disclose that 
the Commission had under investigation the procedures 
followed by the Company in the holding of seminars as a 
device for effecting public distribution of participations 
in its projected limited partnership syndications; and in 
that it set forth an imaginary network of sales outlets 
which w:ra to be created and which v.^uld enable, the Coi'iornr 
to sell its syndicated p.n tie :;I one through a now exist- 
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cnt network of rc-nl u . 

1 e ° L * jLc brokers end stock brokers. 

(d) The consolidated statement of incoy 

fal80 aml flv '" dulent “ ««* it cct forth c ,o,, plat 
o» sJ« of $2,636,107. which had not boon, and never w ore, 

management and interest income of $1,883,013, 

which hc?d not ''iv? ~ 

" m ’ '‘ OVCl ’-oooi.vod by tte Company. 

27. For the purpose of further deceiving the 
. Plaintiff and other purchase, the defendants delivered 
with the Annual Report above described, « separate state¬ 
ment which was described as follows: 


to 

ant £?£** £ rm iaiiio^Aocount- 
" r!OC tnoludo deferred income." 


m ° ° COt ~ ras fal “ in that the statement 

audited by the terrified Public Accountant did include 

deferred income but: described if- . „ . 

t do such, whereas this 

accompanying statement, purportedly included to avoid 

confusion, falsely stated that the Company had earned 

?1,031,236. in the nine months ended January 3, !970, 

which the Company had not earned. 

20. In or about the Spring of 1970, the plaintifJ 

ra,t with tba de& " daats LriE w. mm and tmm n. miu* 

at the offices of ALLEN, m; • DlvinMFF • 

» •> i Xci.Lni.j.ff injured of the 

defendant ujh lirvirpc 

‘ 11 Ai,kS conco - , *nJ-nrj the business of F iKl-> 

r,i0, ' l -> end defendant JJ5E 17. m\T n <' .... , . 

* maw. f.i-.iueo to u** 

tiff that the business of ma»0*, W8 "just „ 

>n ‘lofondanf Mil; 17. Mijy.ids v , s u „.. 


t 

I 
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should have known, FIRKCTGHB, LTD. was operating at a loss; 
itc method of doing business was under challenge by the 
Commission; and the stock had little or no value. 

$2 MILLION DOLLAR "HAIL-OUT" 

OF ALIEN CO. DY WTL 

2‘J. In or about 1970, defendants conspired to 
effect a "bail-out" of ALLF.II .CO. in respect of an invest¬ 
ment previously made by ALLEN CO. in real estate which had 
proved unprofitable; as part of said scheme and in further- 
ance thereof, FHIE ST ONE > LTD."purchased" the said real 

property from ALLEN CO. for $2,000,000., though said prop¬ 
erty had little or no value, 

30. At alltimes relevant hereto, defendants had 
notree of, knew, had means of knowing, and could and should] 
have known all material facts and circumstances concerning 
the management, operations, financial dealings and finan¬ 
cial conditions of FI1U2STONS, LTD. 

31. The plaintiff did not know that the said 
statements and representations of defendants to plaintiff 
were materially untrue or incomplete as aforesaid; and at 
all times relevant hereto, defendants ALLEN, INC., ALLEN 
CO., and CHARLES / .i-EK, IRWIN II. KRAMER and LEE N. MEYERS 
held themselves out to the public and to plaintiff as ex¬ 
pert:, skilled and careful in the sale and recommending for 
sale, of securities end said defendants sou-' t to have the 

on their claimed, expertise, 


pt'bl 'e end the plaintiff rely 







skill find care, and plaintiff, in thn exercise of dun 3J * 

care rolled upon tlio claimed expertise, skill end cars of 

defendants end upon the said statements and reprcscntatior ' 

of defendants and plaintiff was thereby induced to purchas 
the r.aicl securities. 

32. On or about March 1, 1971, FIRESTONE, LTD. 
defaulted in the payment of interest then due, and on or 
about. liarcn 30, 1971, an involuntary petition in bankruptcj 
was filed asalnst FIRESTONE, LTD. in the Federal Bankruptcj 
Court in the Central District U.S. Courthouse, Los Angles, 
California; by reason whereof, .ho securities sold to 
plaintiff are in default and are of no value. 

33. All of the foro E oin 3 alle S ations are hereby 

incorporated by rercrennr in <-•na'- r e «.i ■> 

y “-ucncr. m cnc.u of the claims asserted 

herein ns if fully set forth therein. 


AS AND FOR A 
FIRST CLAIM 


3d. This claim is instituted pursuant to £12(1) 
of.yx Securities Act of 1933 (15 U.S.C. £771.) for re¬ 
scission of the said sales of securities to plaintiff by 
defendants or for d.-m-es, t 0{ .ethor with the costs of suit 
and reasonable attorneys’ fees, as a result of defendants' 
violation of £ 12(i.) „f the said Act as herein alleged. 

35. N' ... Listracion Statement was in effect for 
!;t a'vrities at the time of their said sales or 






offer of sale by do fend cults to plaintiff. 34a 

3fi» iho soi.d sales end of fairs of sale to plain¬ 
tiff by defendants violated $12(1) of the Securities Act o' 
19.^3 in that thsy constituted or involved offers or sales 
of securities in violation of §5 of the Securities Act of 
1933. 

37. The said offers or sales violated $5 of the 
Securities Act of 1933 in that they were made by defend¬ 
ants who made use of means or instruments of transportation 
or coiikAunication in interstate commerce or of the mails to 
sell or offer to sell said securities through the use or 
medium of a prospectus or otherwise or who carried or 
cr.used to be carried through the mails or in interstate 
commerce- by means or instruments of transportation, the 

said securities^ for the purpose of sale or for delivery 
after sale. 

30. By reason of the fraudulent acts of defend¬ 
ants as set forth in Paragraphs 20, 21, 22 and 23 hereof, 
defendants are estopped to plead the statute of limitation, 
imposed by $13 of the Securities Act c.f 1933; and plaintiff 
has commenced this action within one year after plaintiff 
discovered the facts constituting the violations sued upon. 

3<j. l’lntnCUi hereby tenders the paid securities 
to defendants. 

40. By reason of the foregoing, plaintiff lias 
been damaged in tine amount of $510,000. 
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AS AND FOll A 
SECOND CLAIM 


41. Thin claim is instituted pursuant to §12(2) 
of el* Securities Ace of 1933 (15 U.S.C. J77L) foe re- 
fie lesion of tha said sales of oecurlti.es to plaintiff by 
defendants or for demies, together with the costs of suit 
and reasonable attorneys' fees, as a result of defendants' 
violations of *12(2) of the said Act as herein alleged. 

42. The said sales to plaintiff by defendants 
violated J12(2) of the Securities Act of 1933 in that they 
constituted or involved offers or sales of securities by 
the use of moans or instruments of transportation or com¬ 
munication in interstate commerce, or of the mails, by 
n ° J ' Prospectuses or oral communications, which in¬ 
cluded, unknown.Co plaintiff, untrue statements of materia) 
facts or emissions to state material facts necessary, in 
order to make the statements, in light of the circumstance! 
under which they ware made, not misleading. 

43. Plaintiff has commenced this action within 
one year of the discovery of the said untrue statements 

and omissions. 

/ 

44. Plaintiff hereby tenders the. said ecscuritic 
to do fend fin I s. 

45. by reason of the foregoing, plaintiff has 

% 

bee:/: d * .gad in the amount of $510,000. 












AS AND FCU A 
THT.UD CIA J ii 
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4 6. This; claim is instituted pursuant: to §17 (a.) 
of the Securities Act: of 1933 (13 U.S.C. §77q) for re¬ 
scission of the said sales of securities or for damages, 
together with the costs of suit sod reasonable attorneys' 
fees as a result of defendants' violations of §17(a) of 
said Act as herein alleged. 

47. • Defendants, in contravention of §17 (a) of the 
Securities Act of 1933, offered and sold to plaintiff se¬ 
curities by the use of means or instruments of transporta¬ 
tion or communication in interstate commerce or by use of 
the mails, and directly or indirectly (a) employed a de¬ 
vice, schema or artifice to defraud plaintiff; (b) ob¬ 
tained money or., property from plaintiff by means of un¬ 
true statements of material facts or omissions to state 
material facts necessary in order to make the statements 
made, in light of the circumstances under which they ware 
made, not misleading; and (c) engaged in transactions, 
practices, and a course of business which operated as a 
fraud and deceit on plaintiff. 

4ft. Plaint iff hereby tenders the said securities 
to defendants, 


49. r.y reason of the foregoing, plaintiff has 
been draw god in the amount of $510,000. 










AS AND FOR A 
FOURTH Cl A.TM 


50. This claim is instituted pursuant t:o §10(b) 
of the Securities Exchange Act of 1934 (15 U.S.C. §7Sj) and 
Rule. 10b-5 (17 C.F.R. §?/:0.10b-5) promulgated thereunder 
for rescission of the said soles of securities or for 
dmiegoc, together with the costs of suit and reasonable 
attorneys' fees, as a result of defendants' violations of 
the foregoing Act and Rule. 

51. Defendants, in contravention of §10b of the 
Securities Exchange Act of 1934 and Rule 10b-5 promulgated 
thereunder by use of means or instrumentalities of inter¬ 
state commerce or the mails (a) employed a device, scheme 
or artifice to defraud plaintiff; (b) made untrue state¬ 
ments of material facts or omissions to state material 
facts necessary in order to make the statements made, in 
light of the circumstances under which they were made, not 
misleading; and (c) engaged, in transactions, practices and 

a course of business which operated as a. fraud and deceit 
on plaintiff. 

52. Plaintiff hereby tenders the said securities 
to defendants. 

53. Ry reason of the foregoing, plaintiff has 
been damaged in the 


amount of $510,000. 









AS Ann FOll A 
FI Fill OTAfM 


54. This action is instituted pursuant to §352-c 
of the General Business Law of the State of Few York. 

55. Defendants in contravention of §352-c of the 
General Business Law of the State of New York, used the 
following; acts or practices to induce or promote the is- 
sunn.ee, distribution, exchange, purchase, negotiation, and 
sale of the said securities of FIRESTOdB, LTD. to plaintiff 
within and from Lev? York State: (a) fraud, deception, con- 
cealnent, suppression and false pretense; (b) promises and 
representations as to the future which wore beyond reason¬ 
able cr.pcctr.tion and unwarranted by existing circumstances; 
(e) representations or statements which ware false, where 
defendants (:L) knew the truth; or (ii) with reasonable 
effort could have known the truth; Or (ill) made no reason¬ 
able effort to ascertain the truth; or (iv) did not have 
knowledge concerning the representations or statements 


made. 


56. By reason of the foregoing, 
been damaged in the r.mou it of $510,000. 


plaintiff has 









AS AIM) FOP A 
SIXTH OI A)If 


57. The said untruths and omissions were inten- 
Cionnlly, kuowingly, recklessly m.d fraudulently m.-dc by 
defendants. to plaintiff and the public at large to induce 
plaintiff and the public to rely upon defendants’ state¬ 
ments as true end complete in all respects and in reliance 
thereon-to purchase the said securities to their detriment 
and to the financial benefit of defendants, and the plain- 
t.trf relied on che said untruths and omissions and plain¬ 
tiff was thereby Induced to purchase the said securities. 

50. By reason of the foregoing, plaintiff has 
been deranged in tha amount of $5.10,000. 

5 9. By reason of the wilfuli and reckless mis¬ 
conduct of the defendants as aforesaid, plaintiff seeks, in 
addit ton, punitive damages in the sum of $1,000,000. 


AS AND FOR A 
SEVENTH Cl-A TT i 


6 0. Defendants had a duty to plaintiff to ascer¬ 
tain the actual financial condition of FIRESTONE, LTD. at 
the time it offered its said securities for sale and to in- 
farm plaintiff of the said actual financial condition. 

61. Defendants nn-U^entiy and carelessly failed 
and refused to Perform its duty of ascertaining the actual 
f inane la 1 condition of FIRESTONE, LTD. at the.time it c f- 
^•ved the said securities for sale and informing the plain- 








txff of t.hc said actual financial condition# ^Oa 

is> 

62. By reason of the foregoing and vyithout 
any negligence of the; plaintiff contributing thereto, 
plaintiff her, been dwaged in the amount of $510,000. 

WilEEUSFO.'lR, plaintiff demands: 

1. Judgment in its favor: 

(a) Rescinding the defendants* 
sale of said FIUESTOKE, LTD. securities 
to plaintiff; and 

(b) Compelling defendants to 
repay to plaintiff all consideration 
received by defendants from plaintiff 
for said securities, together with in¬ 
terest thereon; or 

(c) Alternatively, awarding 
damages to plaintiff In the amount of 

$510,000,, together with interest there¬ 
on ; and 

(d) Compelling defendants to 
pay to plaintiff the sum of $1,000,000. 
as punitive damages. 

2. The cosi.s, disbursements and expenses 
of this action, including reasonable attorneys’ fees; 

3. Such other and further relief as 
may be necessary and appropriate. 


_ ' ^ 

Paul S. Lijveon™ Of CouiiscT 

MALI, HAJilOKF, GF.RSEN, LXPSGS 
6; S2.A13M) 

Attorneys for I'laintiff 
Office and Post Office /.ddrar: 
2/0 Madison Avarice 
New York, Mow You!; 10016 
Tf l. Mo. (212) 605-63.!.! 
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ANSWER 0 HORwlTH°rM T cn AVENTH0L ’ KREKSTEIN . HORWATH ANO 
HORWATH FILED JULY 23, 1971 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


GERALD L. HERZFELD, 


-against- 


Plaintiff, 


THE FIRESTONE GROUP, LTD., ALLEN & 
COMPANY, INCORPORATED, ALLEN 4 COMPANY 
CHARLES ALLEN, LEE W. MEYERS, IRWIN H * 
KRAMER, RICHARD M. FIRESTONE, MARTIN A 
SCOTT, HOLTZMANN, WISE & SHEPARD, JAMES 
W. DEER, JACOBS, PERSINGER 4 PARKER 
and LAVENTHOL, KREKSTEIN, HORWATH 4 * 
HORWATH, 

Defendants. 


71 Civ. 2209 
(ELP) 


ANSWER 


Defendant LAVENTHOL, KREKSTEIN, HORWATH 4 HORWATH 
("LKH4H"), by its attorneys, WILLKIE FARR 4 GALLAGHER, for 
its answer to the Complaint, alleges the following: 

1. Denies each and every allegation contained in 
paragraph 1 of the Complaint except admits that plaintiff 
contends that Jurisdiction of the Court is based on Section 
22(a) of the Securities Act of 1933 (15 U.S.C. Section 77v[a] 
Section 27 of the Securities Exchange Act of 1934 (15 U.S.C 
Section 78aa) and upon the principles of pendent Jurisdiction 

2. Denies each and every allegation contained in 
paragraph 2 of the Complaint except admits that plaintiff 
purports to assert claims under Sections 12 ( 2 ) and 17(a) 

of the Securities Act of 1933, Section 10(b) of the Securities 











Exchange Act of 193^ and the Rules and Regulations of the 
Securities and Exchange Commission promulgated thereunder 
and under Section 352-c of the General Business Law of the 
State of New York and under the common law. 

3. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 3 of the Complaint. 

**• Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 4 of the Complaint. 

5. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 5 of the Complaint. 

6 . Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 6 of the Complaint. 

7. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 7 of the Complaint. 

8 . Denies knowledge or information sufficient to 
forp^^elief as to the truth of each and every allegation 
contained in paragraph 8 of the Complaint. 

9. Denies knowledge or information sufficient to 








form a belief as to the truth of each and every allegation 
contained in paragraph 9 of the Complaint. 
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10. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 10 of the Complaint. 

11. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 11 of the Complaint. 

12. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 12 of the Complaint. 

13. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 13 of the Complaint. 

14. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 14 of the Complaint. 

15. Admits the allegations contained in paragraph 
15 of the Complaint. 

16. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 16 of the Complaint. 

17. Denies each and every allegation contained in 










paragraph 17 of the Complaint Insofar as It relates to ^ 
defendant LKHAH and denies knowledge or Information 
sufficient to form a belief as to the truth of each and 
every allegation contained In paragraph 17 of the Complaint 
Insofar as It relates to other defendants. 

18. Denies each and every allegation contained In 
paragraph 18 of the Complaint Insofar as It relates to 
defendant LKHAH and denies knowledge or Information sufficient 
to form a belief as to the truth of each and every allegation 
contained In paragraph 18 of the Complaint Insofar as It 
relates to other defendants. 

19. Denies each and every allegation contained In 
paragraph 19 of the Complaint Insofar as It relates to ' 
defendant LKHAH and denies knowledge or Information sufflclenj 
to form a belief as to the truth of each and every allegation 
contained In paragraph 19 of the Complaint Insofar as It 
relates to other defendants. I 

20. Denies each and every allegation contained In 
paragraph 20 of the Complaint Insofar as It relates to 
defendant LKHAH and denies knowledge or Information sufflclenj 
to form a belief as to the truth of each and every allegation 
contained In paragraph 20 of the Complaint Insofar as It 
relates to oth?r defendants. ! 

21. Denies each and every allegation contained In 


V ;‘ 1 rw 


mr<MTTrr 
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paragraph 21 of the Complaint Insofar as it relates to 
defendant LKH&H and denies knowledge or Information 
sufficient to form a belief as to the truth of each and 
every allegation contained in paragraph 21 of the Complaint 
insofar as it relates to other defendants. 

22. Denies each and every allegation contained in 
paragraph 22 of the Complaint insofar as it relates to 
defendant LKH&H and denies knowledge or 4 .on sufficient 

to form a belief as to the truth of each a.id ery allegation 
contained in paragraph 22 of the Complaint insofar as it 
relates to other defendants. 


23. Denies each and every allegation contained in 
paragraph 23 of the Complaint insofar as it relates to 
defendant LKH&H and denies knowledge or information sufficient 
to form a belief as to the truth of each and every allegation 
contained in paragraph 23 of the Complaint insofar as it 
relates to other defendants. 


2k. Denies each and every allegation contained in 
paragraph 2k of the Complaint insofar as it relates to 
defendant LKH&H and denies knowledge or information sufficient 
to form a belief as to the truth of each and every allegation 
contained in paragraph 2k of the Complaint insofar as it 
relates to other defendants. 


25. Denies each and every allegation contained in 
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paragraph 25 of the Compiaint insofar as it reiates to 
defendant LKH&H and denies knowledge or information sufflcien 

contained in paragraph 25 of the Complaint insofar as it 
relates to other defendants. 

26 ' Denl6S ea ° h and ever y allegation contained in 
paragraph 2 6 of the Complaint insofar as it relates to 

I defendant LKH&H and denies knowledge or information sufflclenj 

to form a belief as to the truth of each '! 

tn ox each and every allegation 

contained in paragraph 2 6 of the Complaint Insofar as it 

II relates to other defendants. j 

27 ‘ Denlea each and ever y allegation contained in 
Paragraph 27 of the Complaint insofar as it relates to 

II defendant LKH&H and denies Knowledge or information sufflclenj 
II to form a belief as to the truth of each anr? j 

1 each and ev ery allegation 

I contained in paragraph 27 of the Complaint insofar as it 
relates to other defendants. j 

28. Denies knowledge or information sufficient to 

form a belief as to the truth of each ana ! 

j tn oi each and every allegation ! 

contained in paragraph 2 8 of the Complaint. 

29. Denies each and every allegation contained in 

paragraph 2 9 of the Complaint Insofar as it relates to 

defendant LKH&H and denies knowledge or Informal-! 

g or ^formation sufficient 

Ito form a belief as to the truth of each 

each and every allegation 

contained in paragraph 29 of the Complaint insofar as it 
relates to other defendants. 







30. Denies each and every allegation contained In' 
Paragraph 30 of the Complaint Insofar as It relates to 
defendant LKHSH and denies Knowledge or Information sufflcler 
to form a belief as to the truth of each and every allegation 
contained In paragraph 30 of the Complaint Insofar as It 
relates to other defendants. 

31. Denies each and every allegation contained In 
Paragraph 31 of the c olalnt Insofar as It relates to 
defendant LKH&H and de. .es Knowledge or Information sufflclen 
a belief as to the truth of each and every allegation 
contained In paragraph 31 of the Complaint Insofar as It 
relates to other defendants. I 

32. Denies Knowledge or Information sufficient to 
form a belief as to the truth of each and every allegation 
contained In paragraph 32 of the Complaint. 

33. In response to paragraph 33 of the Complaint 
defendant LKHSH repeats and realleges each and every 

allegation contained In paragraphs 1 through 32 herein with 
the same force and effect as If herein fully set forth and 
incorporates them all In answer to each of the claims 
asserted by the plaintiff. I 

3D. Denies each and every allegation contained In 
paragraph 3* of the Complaint Insofar as It relates to 

but denies Knowledge or Information sufficient to font 
a belief as to the truth of each and every allegation contain! 








in paragraph 3^ of the Complaint insofar as it relates to 1 
other defendants and admits that plaintiff purports to assert 
claims under Section 12(1) of the Securities Act of 1933 
(15 U.S.C. Section 77L). 

35. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 35 of the Complaint except denies that 
defendant LKH&H sold or offered to sell any securities 
whatsoever to the plaintiff. 

36. Denies each and every allegation contained in 
paragraph 36 of the Complaint insofar as it relates to 
LKH&H and denies knowledge or information sufficient to form 

a belief as to the truth of each and every allegation 

* 

contained in paragraph 36 of the Complaint insofar as it 
relates to other defendants. 

37. Denies each and every allegation contained in 
paragraph 37 of the Complaint insofar as it relates to 
LKH&H and denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation 
contained in paragraph 37 of the Complaint insofar as it 
relates to other defendants. 

38. Denies each and every allegation contained in 
paragraph 38 of the Complaint insofar as it relates to 
LKH&H and denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation 
contained in paragraph 38 of the Complaint insofar as it 
relates to other defendants. 







39. Admits that plaintiff alleges that he tender^ 
the security s to defendants. ! 

^ 0 . Denies each and every allegation contained in J 
paragraph 40 of the Complaint. j 

41. Denies each and every allegation contained in I 
paragraph Hi of the Complaint insofar as it relates to 
LKHSH but denies knowledge or Information sufficient to form 
a belief as to the truth of each and every allegation 
contained m paragraph 41 of the Complaint Insofar as It 
relates to other defendants and admits that plaintiff 
purports to assert claims under Section 12 ( 2 ) of the Securities 
Act of 1933 (15 U.S.C. Section 77L). 1 

<12. Denies each and every allegation contained in 
paragraph 42 of the Complaint Insofar as It relates to I 

LKHSH and denies knowledge or Information sufficient to form 
a belief as to the truth of each and every allegation 
contained in paragraph 42 of the Complaint Insofar as it 
relates to other defendants. ; 

43. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 43 of the Complaint. 

44. Admits that plaintiff alleges that he tenders 
the securities to defendants. 

45. Denies each and every allegation contained ini 

paragraph 45 of the Complaint. J 








«• Denies each and every allegation contained In 5 '* 
paragraph 46 of the Complaint Insofar as It relates to 
LKH1H hut denies Knowledge or location sufficient to form 
a heller as to the truth of each and every allegation 
contained In paragraph 46 of the Complaint Insofar as It 
relates to other defendants and admits that plaintiff 
purports to assert claims under Section 17(a) of the Security 

Apf Af 1 n / •% r- mm — 


Act of 1933 (15 U.S.C. Section 77q). 


Denies each and everv ai ion.**-* 

y allegation contained in 

paragraph 47 of the Complaint Insofar as It relates to 
LKH4H and denies Knowledge or Information sufficient to form 
a belief as to the truth of each and every allegation 

contained In paragraph 47 of the Complaint Insofar as It 
relates to other defendants. 


48. Admits that plaintiff alleges that he tenders 
the securities to defendants. 


• Denies each and everv niicimf 

ery allegation contained in 

paragraph 49 of the Complaint. 


50. Denies each and every allegation contained In 
paragraph 50 of the Complaint Insofar as It relates to 
LKH&H but denies Knowledge or Information sufficient to form 
a * elief as to the truth of each and every allegation 
contained In paragraph 50 of the Complaint Insofar as It 
relates to other defendants and admits that plaintiff 


/ 


y 
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purports to assert claims under Section 10(b) of the Securities 
Exchange Act of 193*J (15 U.S.C. Section 78j) and Rule 10b-5 
(17 C.F.R. Section 2*40.10^-5) promulgated thereunder. 


51. Denies each and every allegation contained in 
paragraph 51 of the Complaint insofar as it relates to 
LKH&H and denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation 
contained in paragraph 51 of the Complaint insofar as it 

relates to other defendants. 

s. 

52. Admits that plaintiff alleges that he tenders 
the securities to defendants. 

53. Denies each and every allegation contained in 
paragraph 53 of the Complaint. 


5*4. Denies each and every allegation contained in 
paragraph 5 1 * of the Complaint insofar as it relates to 
LKH&H but denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation 
contained in paragraph 5 1 * of the Complaint insofar as it 
relates to other defendants and admits that plaintiff 
purports to assert claims under Section 352-c of the General 
Business Law of the State of New York. 

55. Denies each and every allegation contained in 
paragraph 55 of the Complaint insofar as it relates to 
LKH&H and denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation 






contained In paragraph 55 of the Complaint Insofar as It 
relates to other defendants. 

56 . Denies each and every allegation contained In 
paragraph 56 of the Complaint. 

57. Denies each and every allegation contained In 
paragraph 57 of the Complaint Insofar as It relates to 
LKH&H and denies knowledge or Information sufficient to form 
a belief as to the truth of each and every allegation 
contained in paragraph 57 of the Complaint insofar as it 
relates to other defendants. 

58. Denies each and every allegation contained in 
paragraph 58 of the Complaint. 

59. Denies each and every allegation contained in 
paragraph 59 of the Complaint insofar as it relates to 
LKH&H and denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation 
contained in paragraph 59 of the Complaint insofar as it 
relates to other defendants except admits that plaintiff 
purports to seek punitive damages in the sum of $ 1 , 000 , 000 . 


60 . Denies each and every allegation contained in 
paragrapn 60 of the Complaint insofar as it relates to 
LKH&H and denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation 
contained in paragraph 60 of the Complaint insofar as It 
relates to other defendants. 
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6 l. Denies each and every allegation contained in 
paragraph 6l of the Complaint insofar as it relates to 
LKH&H and denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation 
contained in paragraph 6l of the Complaint insofar as it 
relates to other defendants. 


62 . Denies each and every allegation contained in 
paragraph 62 of the Complaint. 

WHEREFORE, defendant LAVENTHOL KREKSTEIN HORWATH 8 
HORWATH demands judgment dismissing the Complaint as against 
it together with the costs and disbursements of this action. 

WILLKIE FARR & GALLAGHER 
Attorneys for Defendant 

Laventhoi Krekstein Korwath & 
Horvaih /\ 


(a Member of Firm, 

Office & P. 0 . Adc tress 
One Chase Manhattan Plaza 
New York, New York 10005 
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“s°a F L U E N FE Te E NT W A ^ e N r V?- 'NC.i ALLEN «. CO , 

Un iled States District clurt '5oLY 30 K ^ R > FIL « 
Southern District of New York * 9 <- • 


Gerald l. Ilerxfcld, • 


-against- 


Plmntiff, : 71 civ. 2 209 j ELp j 


The Firestone Group, Ltd., et al.. 


Defendants, j 


-x 


Answer of Defendants 
Allen & Company, Incorporated, 
Allen & Company, Charles Allen, 
Meyers and Irwin H . 


1. Defendants Alien « Company, Incorporated, 

Allen * company, Charles Allen, Lee w. Meyers and Irwin H 

Kramer deny each and every allegation of the Complaint I 

except as expressly admitted or otherwise specific^ , e „ J 
1 1__ I 


as follows; 

gg£g 2 r_aph of Com p i^ nt 


3, 39 


Specific Respnr 


Deny knowlecge of information 


sufficient to form a belief 


as to the truth thereof. 


Admit that Allen & Company, 
incorporated ("Allen Inc.") 


was and is a corporation 


organized under the laws of 


the State of 


S 


New York, with 












Para grap h o f Compla i nt 


Specific Response 


4 (continued) 


its principal place of businesi 
at 30 Broad Street, Now York, 
New York, and that it was and 
is engaged in the business of 
investment banking, underwriting 
and as a registered broker- 


dealer in the sale of various 


types of securities. 


\ 


J 


Admit that Alle & Company 
("Allen Co.") was and is a 
limited partnership organized 
and registered under the laws 
of the State of New York, with 
its principal place of business 
at 30 Broad Street, New York, 
New York; and that it is 
engaged in the business of 
investment banking, underwriting 
and as a registered broker- 
dealer in the sale of various 
types of securities. 

Admit that Charles Allen 
("Mr. Allen") was and is a 
General Partner of Allen Co. 
and a director of Allen Inc. 






Adroit. 


Admit on information and 
belief. 

Adroit on information and 
belief that James W. Deer was 
and is an attorney duly 
admitted to the practice of 
law in the State of New York, 
and a member of the law firm 
of Holtzmann, Wise & Shepard 
and that insofar as he did any 
of the acts alleged in the 
Complaint he did them on behalf 
of said law firm. 

Admit on information and 
belief that about November 
1969, The Firestone Group, Ltd. 
("Firestone") sold to plaintiff 
securities of Firestone 
consisting of notes and shares 
of stock; and that payment 
therefor was made at 30 Broad 
Street, New York, New York. 
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Specific Respon se? 

Admit on information and 
• • 

belief that the said purchase 
of securities was made pursuant 
to a certain Note and Stock 
Purchase Agreement dated 
November 10, 1969, which was 
executed by plaintiff and 
delivered on or about December 
16, 1969. 

Admit on information and 
belief that Holtzmann, Wise & 
Shepard acted as special 
counsel for plaintiff and 
others in connection with the 
sale to them of securities of 
Firestone and that the firm of 
Jacobs, Persinger and Parker 
acted as counsel for Firestone. 

Admit that in or about the 
spring of 1970, plaintiff met 
with Lee W. Meyers and Irwin 
H. Kramer at the offices of 
Allen Inc. 







I 


^«ira*jaf_aa!I»)nint Specific »cs„ . 59a 

32 tk i * a » 

Adjiut on information and 
• • 

• • 

belief that on or about March ' 

1971, Firestone defaulted in 

the payment of interest then 

due, and that on or about 

March 30, 1971, an involuntary 

petition in bankruptcy was 

• ' filed against Fireston in 

0 

Federal Bankruptcy Court in 
the Central District United 
States Courthouse, Los Angeles, 

an< 3 that by reason 
thereof the securities of 
Firestone sold to plaintiff 
are in default. 

First Af firmative Defense 

2. The Complaint fails t, state a claim upon which 
relief can be granted. 

Second Affirma tive Defe nse. 

3. This action is barrel by the applicable statute 
of limitation and by plaintiffs laches. 





I'llircl Affirmative Defense 
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4. Plaintiff is estopped and otherwise barred from 
maintaining this action in that, at all times relevant hereto, 
he had full knowledge of all material facts relating to the 
sale of Firestone securities to him. 

Fourth Affirmative Defense 

5, Plaintiff is estopped and otherwise barred from 
maintaining this action, in that he purchased the said 
securities under false pretenses and by means of false 
representations. 


Wherefore, defendants Allen & Company, Incorporated, 


Allen & Company, Charles Allen, Lee W. Meyers and Irwin H. 
Kramer demand judgment in their favor dismissing the Complaint, 


together with the costs and disbursements of this action and 

for their reasonable counsel fees. 

Yours, etc. 

Pollack & Singer 



(a member of the firm) 
Attorneys for Defendants 
Allen & Company, Incorporated 
Allen & Company, Charles Allen, 
W. Meyers and Irwin H. Krame 
Office & P.0. Address 
- —-111-Broadway 

New York, Mew York 10006 


.(21?) WO_ ^-57 70 
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United States District 

Court: Southern 

District of Now York 
$ 

Gerald L. Herzfeld, 

Plaintiff, 

-against- 

The Firestone Group, Ltd,, 
et al,, 

Defendants.• 


Answer of Defendants Allen 
| ■ & Company, Incorporated, 
Allen & Company, Charles 
Allen,. Lee w. Meyers and 
Irwin H. Kramer ' 

pslucx a 

lit ui)OAD V/A Y 
NEW YOHK. N. Y. I0C04 
WOutm 4-3770 

attorneys roa Defendants 
Allen & Company, 
Incorporated, Allen & 

• Company, Charles Allen, 
ji'Lee w. Meyers, and Irwin 
i|K. Kramer 


4 



"1|^AN0^S^'i^A^A?NST^ALL 0 DE^"NDANTS A EX(i?PT 0 LAVENTH0 L ^KREKSTEy5!^~* 

i! HORW^TH 6- HORWATH --MEMORANDUM ENDORSED ON STIPULATION SETTINb 
STIPULATION.ASIDE FI LED NOVEMBER 24, 1971 ' 

United States District Court 
Southern District of New York 

I ■» 4 


• Gerald L. Herzfeld, 


-against- 


» *' . \ .. -t 4 

. ■ -r • • !•/ 


Plaintiff, 


fl The Firestone Group, Ltd., 

Allen A Company, Incorporated, 

. Allen A Company, 

Charles Allen, Lee W. Meyers, 

Irwin II. Kramer, Richard M. Firestone, 
■ Martin A. Scott, Holtzmann, Wise & 
i, Shepard, James W. Deer, Jacobs, 
Persinger & Parker, and Laventhol, 

‘‘ Krckstein, Horwath & Horwath, 

Defendants. 


71 Civ. 2209 
(EI.P) 


Stipulation 


1. It is stipulated and agreed by and between the 
ji plaintiff and all defendants herein except Laventhol. 
li Krekstein, Horwath & Horwath, that this action be and hereby 
,jis dismissed on the merits, with prejudice and without costs, 
as against all defendants except Laventhol, Krokstein, 

Horwath & Horwath. 


7. H is further stipulated and agreed by nnd 
b<*1 ween the plain, ill and all defendant:: herein O>;o . n , 

1 aven I lu> I , » i .d. l M , Horwath He,wall, lhal (In- „la.nli!| 


1 • ' i it tli »\ t*i v l»l .ms 


i Ik .H|ti i . , k mv 


defendantu as witnesses at the trial, if anp <•• t | lt 













| 3 * J t is furt,u - r ‘it i pul .-,tfHl and agreed l,y 6: 

Und between the plaintiff and all defendants herein except 

lj Laventhol, Krekstein. Horwath a Horwath. that the caption of 

j.'thas action shall be amended to delete the names of all 

jldefendants except Laventhol. Krekstein. Horwath 1 ;iorwa th 

!i 

ij Dated: New York, New York 

ji November 3, 1971 

li 

jl 

I.' Blum, Haimoff, Gersen, Lipson & 

Szabad 


B y • _ X- ' t'- - * 

( a member of the fii^T) 
Attorneys for Plaintiff 


Pollack & Singer 


^ ■ < « . -< J „ 

( a member of the firm) “ 
Attorneys for Defendants 
Allen & Company, Incorporated, 
Allen & Company, Charles Allen 
Lee W. Meyer, and Irwin H. Kramer 

Holtzmann, Wise & Shepard 


5 ~___ / / 

(a member of the firm> ' 

' torneys for Defendants 
Holtzmann, Wise .s. Shepard 
James w. Deer and 
The firestone Group, bt.d. 










D*Amato, Costello & Shea 


r i/ ),- i/7 ' 

Sy :_J; , _ /lj < 1, 

(a member of the firm) 
Attorneys for Defendant 
Jacobs, Persinger & Parker 




!, So ordered: 

!i cj~. 

!; 

! U. S. D. J. 


/7 7/ 



LapDer, Keeley, Katcher, 
Lowey & Dannenberg 


-and- 


Wolkowitz & Beckman 


( a m\/ber of th<| firm) 
Attorneys for Defendant 
Martin A. Scott 


Reavis & McGrath 


n / - -V / C ' 

By: ' '• ; /,■ v .,-• , . ' 

(a member of the firm) - 
Attorneys for Defendant 
Richard M. Firestone 
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NOTICE OF SETTLEMENT WITH MEMORANDUM ENDORSED APPROVING 
SETTLEMENT AND DISMISSAL AND PERMITTING THE BRINGING OF 
THIRD-PARTY ACTION FILED DECEMBER ?3, | 97 1 

United 5 ta t c 3 District Court 
Southern District of New York 


Gerald L. Kcrzfeld, 


Plaintiff, 


71 Civ. 22 09(1 1 .r ) ! 


-aaainst- 


The Firestone Group, Ltd ; 

jjAll.cn L Company, incorporated, 

(I A 1 I .»11 y. (*< »ii.j i.my , rlurlcs All-n, 

jj !.e< W, , 1 1 w I 11 II. |,. ..»?». f r : 

I Hichard M. Firestone, Martin A. 

. Scott, Holtzmann, Wise & Shepard, 

I Janes W. Deer, Jacobs, Persingcr 

Parker , and Laventhol, Krekstein' 

; Horwath & HcrwntS . 


Notice of 

S<*r t j 01 y -ii 


Defendants. 


I S 1 r s : 

Please take notice that the within is a true 


j c£ a stipulation of dismissal that will be presented for j 


| signature to Hon. bdrr.un.J L. Palmier!, United States District 
jj .. u ige, at 10:00 o'clock A.M. on December 3, 1971, or a* ■ 


jj tnercafter as counsel can oe heard in the United Grates 


: Couj. t House for the Southern District cf New York 


j Dated: New York, New York 
, November 30, 10 7.1 


Yours, etc. 


Pollack & Singer 

^ 110 iT ri G J 1 1 *. C> IT |[i ^ , n r| ^ p r*« - 

Allen * Company, Incarcerated, 


Alien s Companv, 


*’h ar l , '* v * ■' 1 ' 


Irwin tl. Kramer 


Office i, ?.C. Address 


61 Broadway 

New York, Mow York IC0(‘6 
( 212 ) 952-0330 


jj Plum, heimoff, Gerson, i 'nvon * Jzabad. Mscts. 
Attorneys for Plaintiff 


r kj rj.iu.iiui 

II //(> Madison Avonuo 
jj New York, Now York 10016 


.»*• • 
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Reavis & McGrath, Esqs. 

C fc - rnCyS f ° r Defend ^nt Richard M. Firestone 
1 Chase Manhattan Plaza firestone 

• New York, New York 10005 

|New York, New York 10017 

Holtzmann, Wise & Shepard, Esqs. 

JaroesT Deer Da ^S d ?he S F ! ' 0lt f mann ' WiSe S £he P«d, 

30 Broad Street Flr ° stonG Group, Ltd. 

New York, New York 10004 
D'Amato, Costello s Shea, Esqs. 

uT™TsSet e£endant JaCObS ' Persi ^- « ^r k er 

Nev/ York, New York 10038 
illkie Farr & Gallagher, Esqs. 

“orwath f ° r Dofendant Lave nthol, Krekstein, Forwath S 

1 Chase Manhattan Plaza 
New York, New York 10005 
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nitea states District Court 
Southern District of New York 


Gerald L. Hcrzfeld, 


-against- 


Plaintiff, 


71 Civ. 2209 (ELP) 


The Firestone Group, Ltd., 

Allen & Company, Incorporated, 
Allen & Company, Charles Allen, 

Lee W. Meyers, Irwin H. Kramer, 
Richard M. Firestone, Martin A. 
Scots, Helv.zmann, Wise & Shepard, 
James V/. Deer, Jacobs, Persinger & 
Farker, and Laventhol, Krekstein, 
Horwath & Horvath, 

Defendants. 


Stipulation 


1. It is stipulated and agreed by and between the 
plaintiff and all defendants herein that this action be and 
Ihereby is dismissed on the merits, with prejudice and without 
costs, as against all defendants except Laventhol, Krekstein, 
Horwath & Ho.rwath. 


2. It is further stipulated and agreed by and 
[between the plaintiff and all defendants herein, except 
Laventhol, Krekstein, Horwath & Horwath, that the plaintiff 
will not seek pre-trial discovery of any kind against any of 
the said defendants, except Laventhol, Krekstein, Horwath & 
Horwath, and will not call any of the said defendants, except 
Laventhol, Krekstein, Horwath & Horvath, as witnesses at the 
trial, if any, of this action. 


r 














3« It is further stipulated and agreed by 69® 
and between the plaintiff and all defendants herein 
that the caption of this action shall be amended to delete i 
the names of all defendants except Laventhol, Krekst.ein, 
Horwath & Horwath. 


Dated: 


New York, 
November 



Allen & Company, 

Charles Allen, 

Lee W. Meyer, and Irwin H. 
Kramer 


Holtzmann, Wise & Shepard 


.y 

ny . 


9. X 




/ 


(a'member of lTTc u i Ts .) i 
Attorneys Cor Defendants 
Holtzmann, Wise L Si*..'card 
James W. Deer and ; 

The Firestone Group, Ltd. 

• w i 


s 
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D'Amato, Costello & Shea 



Jacobs, Persinger & Parker 


Lipper, Keeley, Kateher, 
Lov:ey & Dannenberg 

-and- 

Wolkowitz & Bockraan 




o , 

\ 

(a member 
Attorneys 

A. 



of the firm)" 
for Defendant 
Scott 


Reavis & McGrath 




( a member of thb firm) 
Attorneys for Defendant 
Richard M. Firestone 


Willkie Farr & Gallagher 


la member of the firm) 
Attorneys for Defendant 
Laventhol ,Krekstein , 
Ilorwath i Horwath 


So ordered: 


U. S. D. J 
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Defendants 
•, Incorpor- 
lompany, 

Lee W. 
Kramer 
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AFFIDAVIT Or DEFENDANTS ALLEN &- CO., INC.: .ALLEN t CO.; 
CHARLES ALLEN; LEE W. MEYER AND IRWIN H. KRAMER IN 
SUPPORT OF DISMiSSAL FILED DECEMBER 15 , 1971 

United States District Court 
Southern District of New York 
- - 


Gerald L. Horzfeld, 


Plaintiff, 


-against- 

The Firestone Group, Ltd., et al.. 

Defendants. 


Index No. 

71 Civil 2209 (ELP) 


Affidavit In Support 
of Dismissal 


State of New York ) 

: ss. 

County of New York) 


Daniel A. Pollack, being duly sworn, deposes and 


says : 


I am a member of the Bar of this Court and a 


member of the firm of Pollack & Singer, attorneys for five 
of the 12 defendants in this action: Allen £< Company, 
Incorporated; Allen & Company; Charles Allen; Lee W. Meyer 
and Irwin II. Kramer. 


The stipulation of dismissal entered info between 
the plaintiff and all defendants other than Laventhol, 
Krekstein, Horwath & Horwath ("Laventhol”) should be "so 
ordered" unconditionally by this Court — the belated 
opposition bv Laventhol to the dismissal of other parties, 
who have settled their differences with the plaintiff, shoul 
be overruled and dismissed by this Court. 







\ 


The Nature and Status 
- of th e Action 


1. The bac kground fant-c-. 

The Complaint in this action was filed in the 

united States District Court for the Southern District of 

I New York on May 18, 1971 

The case was assigned for all purposes to Hon. 

| Edmund L. Palmier!, a member of the pilot program for 

individual assignment of cases. 

Tne Complaint arose out cf the purchase by 

Gerald I*. Herzfeld. the plaintiff, of two units of The 

Firestone Group, ltd., a California - based real estate 
company. 

I The two units purchased by the plaintiff f rom 

The Firestone Group, ltd. consisted of *500.000.00 in no tes 

10,000 share, of stock, for which the plaintiff paid a 
total of $510,000.00. 

The two units were sold to the plaintiff drrectly 
by The Pirestone Group. Ltd., as part of a private offering 
by that company - the total private offering raised 

$7,500,000.00 and was made to approximately 25 persons, of 
whom the plaintiff was one. 

| 

on or about March 1, 1,71. The F irest one Croup, ltd 

defaulted on the payment of the notes and an involuntary 

petition in bankruptcy was filed aaai 

* * ica the company i n the 

federal court in California. 


1 





The plaintiff at bar, Gerald L. Herzfeld, filed 
an action in the United States District Court for the 
Southern District of New York on May 18, 1971. 

The Complaint named as defendants the following: 

The Firestone Group, Ltd. (the seller of the units); 

Laventhoi (the California - based accountants who prepared 
the financial statements on the basis of which the plaintiff 
bought his two units); Richard Firestone and Martin Scott 
(officers of The Firestone Group, Ltd.); Allen & Company, 
Incorporated (the investment banker that assisted in the 
private placement); Allen & Company (a partnership which had 
nothing whatsoever to do with the private placement except 
that it, too, like the plaintiff, was a purchaser of the 
units); Charles Allen (a partner of Allen & Company); Irwin 
Kramer and Lee Meyer (officers of Allen & Company, Incor¬ 
porated) ; Holtzjuann, Wise & Shepard (a distinguished New York 
law firm which represented she purchasers of the units); 

James W. Deer, Esq. (a member of the law firm of Holtzmann, 
Wise 6. Shepard); Jacobs, Persinger & Parker (a distinguished 
New York law firm which represented the seller of the units. 
The Firestone Group, Ltd.) 






3• The Complaint: 


i l The Complaint charged each defendant individually 

With violations of the federal securities laws ™,- • 

laws — omissions 

and misstatements of material • 

facts m connection with the 

sale by The Firestone Group, Ltd of th, * 

p# ura. of the two units to the 

plaintiff. 

4. Se E arate_ E arties_-.ee E ar ate represe nts 1 ■ 

The various parties defendant were separately 

P ented and each, of course, was free to pursue whatever 

-curse he and his counsel deemed appropriate and in his own 
>est interest. 

The representation of the mrH„e 

tne parties was as follows: 

• LaVeRtho1 ' Parr a Ga Ungho,. 

Richard M. Firestone - Reavis (. McGrath 

' Ma - tin A - T; 

Charles Allen^invirKramei^fnd^Lerw 1 Me "“"V Co ™P™y. 
are associated) - Pollack a Meyer - al l whom 

Holtzmann, wise & Shepard (as well as Tamo „ 
a partn «> * Holtzmann. wi.o c W ' De «- Esq., 

6. Jacobs, Persinger & Parker 

y * Parker - D^Ama to ^Costello & shea 

The parties had separate interests and were, at all ' 
times, separately represented, as set forth above. 







At no time did I, or, to the best of my knowledge, 
any counsel other than Willkie. Farr & Gallagher, purport to 
act for Laventhol. 

I neither would nor could have acted for Laventhol 
because my clients believed and still believe, that Laventhol 
through either negligent or fraudulent accounting work, were 

the catalytic cause of this lawsuit. 

« 

There is no relation whatsoever between my clients 
and Laventhol, or between my law firm and Willkie, Farr & 
Gallagher. 


My clients determined that they wanted to dispose 
of this litigation by the plaintiff, and I entered into 
settlement negotiations to that end with Louis Haimoff, Esq., 
counsel for the plaintiff. 

The law firm of Willkie, Farr & Gallagher was free 

' 

at any time, to. do the same — it did not do so for reasons 
known only to itself, and now seeks to hold captive other 
parties who have settled their differences with the plaintiff. 

If Laventhol or Willkie, Farr & Gallagher 
suddenly feels alone,, that is solely the responsibility of 
Willkie, Farr & Gallagher — they are independent counsel 
and did or should have taken such steps vis-a-vis the 

plaintiff as they considered necessary and appropriate for 
their own client. 






No lawyer in this action, other than Willkie, Farr ' 
& Gallagher speaks for Laventhol. and no lawyer in this 
action has or had an* duty whatsoever to consult with 
Willkie. Farr a Gallagher on strategy or any other matter - 
the whole claim by willkie, Farr a Gallagher of "clandestine"! 
settlement negotiations is ludicrous: Willkie, Farr a 
Gallagher was free at any and all times to negotiate settle¬ 
ment with the plaintiff — it apparently chose not to do so. ! 
Similarly, the other defendants were free to negotiate 
settlement with the plaintiff with or without advising 
Laventhol or willkie. Farr a Gallagher. Any claim to the 
contrary is simply nonsense. 

/ 

5. The answe rs- 


All parties answered denying liability to the 


plaintiff. 


Laventhol, in its Answer, did not assert any 
cross-claims against any of the other defendants. 

’ 6 ‘ The settlement end I, of thn u .. .. 

against defendants 

in order to quiet litigation and to end the matter 
various of the defendants entered into settlement negotiation' 
with the plaintiff, and, in or about November. 1971, these 
defendants, including the five represented by my law firm, 
settled with the plaintiff, exchanged general releases and 




1 


I The plaintiff insisted that he be allowed to 

I continue the lawsuit against the remaining defendant, 

[ Laventhol, and that insistence was not the concern of the 
settling defendants. 

Due to an inadvertent oversight, the stipulation 
of dismissal was presented to Judge Palmieri without notice 
to Laventhol — since Laventhol was not a settling defendant 
it did not occur to me that they should receive notice. 

Laventhol protested and, on November 23, Judge 
’almieri, who had previously "so ordered" the stipulation 
>f dismissal, set it aside, urged counsel to confer and told 

,E that we Sh ° uld re-su hmit the stipulation of dismissal, 

■his time on notice to Willkie, Farr s, Gallagher. 

Although, clearly, no meeting of counsel in such a 
ituatioa is required by any rule either of the Federal Rules 

£ CiVil proced “ r e. or the Rules of the United states District 
>urt for the Southern District of New York, counsel for the 
sttling defendants were quite willing to meet with counsel 
for Laventhol, as will be detailed below, p p . i3 . 14 . Indeed> 

since wo were all present in the Court at that time, we 
r.uyy.-,.t,,d meeting forthwith, but counsel for Laventhol. 

Louis Craco. Esq. of willkie, Farr 4 Gallagher refused to 
meet with us — evidently, he knew that he had nothing to 
say to us. I 


' > W J 
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After many attempts to meet with Louis Craco, Esq., 
including four telephone calls and two letters from me to 
him, I resubmitted a new stipulation of dismissal, this time 
on notice to all parties in accord with Rule 41 of the 

Federal Rules of Civil Procedure. 

* 

It is this new and procedurally correct stipulation 
of dismissal which Willkie, Farr & Gallagher seeks to upset 
at this time — their opposition is utterly without merit 
as a matter of justice, law or equity, and represents 
nothing more than a vindictive attempt to take unfair ad¬ 
vantage of an earlier procedural error which has now been 


cured. 





II 
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Jr 


The claimed "prejudice" to 
Laventhol is illusory 


Louis Craco, Esq., on behalf of Laventhol, claims 


two elements of prejudice from the dismissal — both are 


utterly meritless. 


The first element of claimed prejudice is that the 


dismissal "constitutes an attempt to deprive our client of 


full discovery under the Federal Rules of Civil Procedure" 


(Craco affidavit, para.3 (a)) — this is sheer nonsense: 


the stipulation limits the right of the plaintiff, Gerald 


Herzfeld, to seek discovery against the settling defendants 


— it says nothing whatsoever about the rights of Laventhol. 


Furthermore, Laventhol.can seek discovery of the settling 


defendants as witnesses in this action, or as parties in any 


third-party action or actions which it might choose to 


commence. 


The second element of claimed prejudice is that the 


dismissal "would preclude the Court from requiring the 


settling defendants to contribute to any judgment" (Craco 


affidavit, para.3(b)) — this, too, is sheer nonsense: 


if the settling defendants, who have already bought their 


peace, are in any way liable to Laventhol for anything the 


plaintiff may recover against Laventhol, that liability can 


be established in a third-party action or actions. 




Ill 


m 


The dismissal should bd "so ordered" 1 
without conditions of any kind . 

Laventhol has no vested right, as is shown in the 

accompanying Memorandum of Law in Support of Dismissal, to 

have any defendant kept in the case. 

If Laventhol really had bona fide claims against 

the other defendants why did it fail to assert them by way 

|of cross—claims in its Answer? 

The reason is simple: the so-called claims are a 

sour afterthought by Laventhol to prevent others from 

buying their peace and exposing the vulnerability of 

Laventhol on the merits of the lawsuit. 

Furthermore, not a single evidentiary fact is 

adduced to show bona fide claims by Laventhol against any of 
the settling defendants. 

If Laventhol still has bona fide claims, or 
"newly-discovered” bona fide claims against the other de¬ 
fendants why can it not assort them by way of a third-party 
action or actions, if and when the plaintiff demonstrates 
that Laventhol is liable to the plaintiff? 

The reason is simple: it can, but is afraid to do 
so because such a third-party action or actions could not 
withstand a motion or motions for summary judgment. 

Again, not a single evidentiary fact is adduced to 
show bona fide claims by Laventhol against any of the 
settling defendants. 





As to the proposed "conditions" sought by 
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Laventhol, none is warranted or appropriate — Willkie, 

Farr & Gallagher are not seeking to protect the rights of 
Laventhol under the Federal Rules of Civil Procedure# but, 
rather, they are attempting to expand and enlarge them. 

First, Laventhol seeks the right to ammend its 
Answer within 20 days of the "so ordering" of the stipu¬ 
lation of dismissal — since the plaintiff is obliged to, 
and plans to amend his Complaint, Laventhol can simply 
serve an Answer to the Amended Complaint. 

Second, Laventhol seeks the right to serve a 
third-party complaint on each of the settling defendants, 
and seeks the right to make service by serving the attor¬ 
neys — Laventhol already has, under the Federal Rules of 
Civil Procedure, the right now or later to serve a third- 
party complaint or complaints, and there is absolutely no 

A 

basis for permitting service to be made by any means other 
than those provided by the Federal Rules of Civil Procedure. 

Third, Laventhol seeks the right to have full 
discovery from every settling defendant as if he or they 
were still parties to the action -- this is nothing more 
than an attempt to throw out the Federal Rules of Civil 
Procedure. If Laventhol makes one or more of the settling 




defendants a third-party defendant, it has full rights of’ 
discovery — if not, it has no basis for claiming more 
than is allowed by the Federal Rules of Civil Procedure, 
i.e., they may be deposed or discovered as witnesses. 

Fourth, Laventhol seeks the tolling of the stat¬ 
ute of limitations - this is absurd and beyond the power 
of this or any other Court. 




IV 
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ine au n ominom statements 


Cra co, Esq, are both false and irrelevant 
As to the unprovoked and vicious ad hominem 

attack made by Louis Craco, Esq. in his affidavit (para.5) 
(none of which is relevant to the issue at bar), this Court 
is respectfully asked to take notice of the following: 

(1) Louis Craco, Esq. ad mits that I tried to telephone him 
on four.separate occasions after the last session with the 
Court, and that I wrote him two letters (copies of which are ! 
annexed as Exhibits A and B), all looking to a meeting of 
counsel; (2) Louis Craco, Esq. admits that in the entire 
time that elapsed between the last hearing on this matter 
with this Court (November 23) and the date of this affidavit, 
(December 9) a period of 16 days, he made only one attempt 
to return my four calls, and I was out of my office on that 
one occasion; (3) Louis Craco, Esq. admits that he did not 
wrute me a single letter attempting to arrange a meeting of 
counsel; (4) Louis Craco, Esq. admits that his associate, 

David, neither telephoned me nor wrote me at any time re¬ 
specting a meeting of counsel; (5) Louis Craco, Esq. admi ts 
that he failed to contact any other counsel to arrange a 

meeting. j 

[ From the foregoing, it is perfectly clear that the 

one who did not want to meet was Louis Craco, Esq. — and 

the reason he did not want to meet was thnf ho Vr,o im¬ 
position opposing dismissal of this^JtiSS^tSS^ililStitt 

against the settling defendants was untenable — perhaps 

because his client, Laventhol, did not want to contribute to 

a settlement, or for some other reason known only to himself. 











EXHIBIT A - LETTER ANNEXED TO FOREGOING AFFIDAVIT 


November 24, 1971 


Louis A. Crnco, Dsq. 
Willkie Farr & Gallagher 
1 Chase Manhattan Plaza 
New York, New York 10005 


Re: Kcrzfeld v. The F irestone Group , Ltd. 


Dear Mr. Craco: 


I have tried to reach you twice today by telephone — 
the first time I was told that you were on the telephone and 
would return it/ call shortly; the second time I was told that 
you were in conference with your partners and could not be 
disturbed. 


I shall be leaving the office shortly after dictation 
of this letter and will not be back until Monday. 


In view of your apparent inability to take n.y call 
or to return my call, it has become exceedingly difficult to 
fix a time for a meeting and to obtain the consent of all 
other counsel. 


I will try once again Monday morning, but I have 
no way of knowing the schedules of other counsel. 


As I indicated to you,' I have Court commitments on 
Tuesday, Wednesday, Thursday and Friday of next week, so that 
tho only possible day will be Monday. 

i Very truly yours, 

OKf 

Daniel A. Pollack 


cct All Counsel 










I 


exhibit b - 


LETTER ANNEXED TO FOREGOING AFFIDAVIT 


Uovorhae 25, 1371 




Vtrk, U'cvtf Ycr* 


‘ v * tom^jirc^u^ Lt d, ofc <t, i„ 


»ir. Clicor 


On «c IT' l>* '***'■«** «7»ln today, 

lw t ch, i.i« V’ J '* A ° l *° * u * ;o • 1, * ntJ **>« atiM* 

.juw }*~u wer** r.ot avAilii.il©» 

M4« in t n r?' u "“ ‘ ily ' Tl.urnnay and 

cotvt-«M an^'oli^riJX^t™ “•»*•*' *«*«« 

not nbln to tnot visa you oa i;i.^' **“• **»•»"«*» ** 

«fj M ¥ 2 susses sw**• 

?*«*» ***** «• naa I wiii to 

tiO^c vcOk. co e iwatls? 


r>aJa 1 
of «2is 
ratura 


onr;lcuu<i its <\ copy for your fiicu. 


*ieo 


Very truly your a, 


Diiaiul A./Pollack 


£r<cloiiuro» 

All CounuaL 
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ORNEY FOR DEFENDANT LAVENTHOL IN OP¬ 
POSITION TO DISMISSAL FILED DECEMBER 15 , 1971 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GERALD L. HERZFELD, 


Plaintiff, 


-against- 

THE FIRESTONE GROUP, LTD., ALLEN & 
COMPANY, INCORPORATED, ALLEN & 
COMPANY, CHARLES ALLEN, LEE W. 
MEYERS, IRWIN H. KRAMER, RICHARD M. 
FIRESTONE, MARTIN A. SCOTT, 
HOLTZMANN, WISE & SHEPARD, JAMES 
W. DEER, JACOBS, PERSINGER & 

PARKER, and LAVENTHOL, KREKSTEIN 
HORWATH & HORWATH, 

Defendants . 


Index No. 

71 Civ. 2209 
(ELP) 


AFFIDAVIT 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) 


ss. : 


says 


LOUIS A. CRACO, being duly sworn, deposes and 
1 . I am an attorney at law, duly admitted to the 


Bar of this Court, and a member of the firm of Willkie Farr & 
Gallagher, attorneys for the defendant Laventhol, Krekstein, 
Horwath & Horwath in this action. I am fully familiar with 
all of the pleadings and prior proceedings herein. I make 
this affidavit in opposition to the Notice of Settlement and 
Stipulation which the other parties to this action have sub¬ 
mitted through Mr. Pollack of Pollack & Singer for the 
Court's approval. 

2. This action was brought to recover $510,000 
in damages for alleged violations of Sections 12(2) and 17(a) 
of the Securities Act of 1933 and Section 10(b) of the 
Securities and Exchange Act of 1934, as well as Section 352-c 
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of the General Business Law of the State of New York. A 
copy of the summons and complaint which was filed on or 
about May 18 , 1971 -s annexed hereto and marked Exhibit 1. 
Basically, the complaint charges the defendants with having 
made false and misleading statements to the plaintiff In 
connection with the purchase by the plaintiff in or about 
November or December of 1969 of $500,000 of 9 - 1 / 4 * P romlssory| 
notes of defendant The Firestone Group, Ltd. and 10,000 
shares of common stock of that Company. Although the com¬ 
plaint charges many of the defendants with conduct amounting 
to gross fraud, it merely alleges that defendant Laventhol, 
Krekstein, Horwath & Horwath prepared and certified the 
financial statements of The Firestone Group, Ltd. as of 
November 3 0, 1 9 6 9 . Plaintiff charges that this financial 
statement, when delivered by other defendants to him was 
inaccurate. Now, after months of clandestine meetings 
between the plaintiff and the defendants represented by 
Mr. Pollack of Pollack & Singer (and perhaps other defen¬ 
dants) the existence of which was deliberately hidden from 
defendant Laventhol, Krekstein, Horwath & Horwath, a settle¬ 
ment has been proposed to the Court whereby all of the 
defendants except the accountants are to be dropped as 
parties to this action and relieved of any responsibility 
to testify as to what they know about the transactions 
which gave rise to the complaint or to contribute to the 

satisfaction of any judgment to which plaintiff may be held 
entitled. 

3* The proposed settlement is unfair and pre¬ 
judicial to our client, the accountants, Laventhol, 

Krekstein, Horwath & Horwath and against public policy for 







the following reasons: 


90a 


(a) The proposed settlement constitutes 

an attempt to deprive our client of full discovery 
under the Federal Rules of Civil Procedure of the 
very parties who we have reason to believe have 
information which would totally exonerate our 
client from claims of wrongdoing against it. This 
information would not be readily disclosed by the 
settling defendants because it would prove that 
they are the ones who are guilty of the wrong¬ 
doing which they would have attributed to our 
client; and 

(b) The proposed settlement, insofar as it 
would preclude the Court from requiring the 
settling defendants to contribute to any judg¬ 
ment for which our client may be held liable 
under the federal securities laws constitutes 

an unlawful effort by the settling parties to 
defeat the strong policy of the federal securities 
laws which requires contribution by all parties 
who are proved to be guilty of a violation as 
charged. 

4. Insofar as the Court may be inclined to 
approve the proposed settlement despite the foregoing, we 
hereby request that the Court impose the following terms and 
conditions on the settlement to provide minimum protection: 

(a) Defendant Laventhol, Krekstein, Horwath St 
Horwath shall have twenty (20) days from the date of service 


- 3 - 



















upon it of the Order of Settlement with Notice of Entry to 9 '* 
serve and file an amended answer to the complaint; 

(b) Simultaneous with the service of the 
amended answer of defendant laventhol, Krekstein, Horwath t 
Horwe‘h, as above, defendant Laventhol, Krekstein, Horwath 4 
Horwath may serve a third-party complaint on each of the 

I Settllns defendants > »hich third-party complaint shall allege 
against such defendants any claim for wrongdoing i„ the 

transactions which gave rise to the original complaint and 
for which they may be held liable to indemnify defendant 
Laventhol, Krekstein, Horwath & Horwath or for which they 

m ay be held liable contribute to any Judgment which 
Plaintiff may recover. The third-party complaint may be 
served on each of the defendants by service of a copy of 
same, together with a copy of the amended answer of defen¬ 
dant Laventhol, Krekstein, Horwath & Horwath, upon each of 
the attorneys who have appeared for said defendants and need 

not contain copies of the pleadings heretofore served m this 
| action; and 

(c) Insofar as any one or more of the settling 
defendants is not named a third-party defendant in the third- 
party complaint, said settling defendant or defendants shall 
be subject to full discovery by defendant Laventhol, 

Krekstein, Horwath 4 Horwath under the Federal Rules of 
Civil Procedure as if they were parties to this action and 
the statutes of limitations for such el. .3 as may be 

asserted against them in an amended third-party complaint 
shall be tolled. 

We believe the foregoing to be Just terms and conditions to 
impose upon the Court's approval of the proposed settlement 
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I as It will make the settling defendants parties to this 
action as they must be to protect the rights of our client. 

5. Unfortunately, I am obliged to draw to the 
Court's attention certain respects in which Mr. Pollack has 
conducted himself since our last appearance before this 
Court. It is necessary to do so, both as a matter of 
personal and professional privilege and because it bears on 
the relief which we seek in this application. 

Mr. Pollack has provided the Court with copies 
of letters directed to me which, among other things, state 
(see his letters of December 1 , 1971 and November 24, 1971) 
that I did not respond to his telephone communications. 

These statement are not true. I did return his telephone 
calls at 4 P.M. on November 24, 1971, at which time Mr. 
Pollack refused to take my call. I recorded this episode in 
a contemporaneous memorandum, made immediately upon hanging 
up the phone, a copy of which I can furnish to the Court if 
Mr. Pollack should choose to put my word in question. There¬ 
after Mr. Pollack did not again call until November 29, 1971. 
On that date I was actually engaged before Mr. Justice 
Suozzi in Nassau County Supreme Court and Mr. Pollack was so 
informed. He indicated that if I did not call him by a 
specified hour - which unfortunately was inconsistent with my 
appearance before the Court - he could not thereafter be 
reached. 

In the lobby of this Courthouse after our last 
hearing, I told Mr. Pollack that we did indeed desire a 
meeting of counsel, that we proposed that the meeting be held 
on Wednesday, December 1, 1971 at a time and place of his 
choosing and that if he had difficulty reaching me because 













of rn.y Court commitments in the intervening days, he could 

I finalize the arrangements with my associate, Mr. Jack David 
At no time in any of his telephone conversations did Mr. 
Pollack ask for Mr. David. 

It is not unfair to say, I believe, that Mr. 
Pollack has never intended to follow the Court’s suggestion 
that counsel for all parties meet to discuss the problems 
created by the proposed settlement and this is further 
illustrated by the fact that although Mr. Pollack proposed 
a meeting during the week of December 6, 1971, he simultane- 
ourly served his notice and stipulation of settlement 
returnable in this Court on December 3, 1971. 

The above is important to set straight the 
record, now on file in this Court, which is meant to impute 
to me a disregard of the Court's wishes and professional 
courtesy; neither imputation is fair or correct. 

More to the point Mr. Pollack's behavior in 
this incident, reflecting the character and energy with 
which he has attempted to disassociate himself from this 
lawsuit, illustrates graphically the problems which we may 
expect to confront us if we were to try to obtain discovery 
of his clients voluntarily and without the mandate of this 
Court supported by appropriate sanctions. Mr. Pollack has 
done nothing in the course of this episode to give us or 
the Court any reason to believe that suitable accommodations 
could be worked out for the conduct of discovery of his 
clients which is necessary for the adequate defense of our 
client's interests. This fact, we suggest, should be taken 
into consideration by the Court in determining the propriety 
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of the terms and conditions which we have proposed above. 


WHEREFORE, your deponent respectfully requests 
that the proposed sett3ement be disapproved by the Court or, 
in the alternative, that the terms and conditions set forth 
in Paragraph 4 herein be imposed upon the parties to the 
settlement. 



Sworn to before me this 
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MEMORANDUM OF DEFENDANT ALLEN AND CO., INC.; ALLEN 
t CO.; CHARLES ALLEN; LEE W. MEYER AND IRWIN H. 
KRAMER IN SUPPORT OF DISMISSAL FILED DECEMBER 15, 

1971 

United States District Court 
Southern District of New York 


-x 


Gerald L. Herzfeld, 


Plaintiff, 

-against- 

The Firestone Group, Ltd., et al.. 

Defendants. 


Index No. 

71 Civil 2209 (ELP) 
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Of Dismissal 
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•i 

I 



• United States District Court 
Southern District of New York 

x 

.1 

Gerald L. Herzfeld, : 

i 

Plaintiff, . 

i 

-against- . 

The Firestone Group, Ltd., et al., ; 


Defendants. 


x 


Memorandum In Support 
_of Dismissal 


This memorandum is submitted in support of the 
i dismissal of this action by the plaintiff against defendants 

!l 

other than Laventhol, Krekstein, Hcrwath & Horwath 

!i 

("Laventhol"). 


This Court should "so order" the stipulation of 
dismissal signed by the plaintiff and the defendants other 
than Laventhol, and submitted to the Court on December 
1971 for the reasons stated below. 

i • 

»' 

I 

j. Thc Pertinent facts are set forth in the affidavit 

i, 

|; of Daniel A. Pollack, Esq. submitted herewith; for the sake 

4* 

j: °- brevity they will not be repeated here. 
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• I 

The Stipulation of 
Dismissal Should 
Be So Ordered 

The defendants other than Laventhol have fully 
settled their controversy - they have bought their peace 

; the plaintiff - Thus, there is no basis whatsoever 

for requiring them to remain as parties defendant in this 
aCti ° n ‘ ^msSLBlS9tric Generating n, v . , Ua Brart1 . y 
CO., P.R.r. 135 (S.D.N.y. 1962) (Ryan. J. )■ Broadway r 
Nlhe^sjoctjugtreet Realty Cor n . v. LoeWs Tno 23 9 

(S.D.N.Y. 1958) (Dimock, J.) 

i* 

!■ In the gg- uth ern Electric case, supra (30 F.R.D. 

' 135), this court granted a motion to dismiss a private anti- 
i tru.t action as to less than all defendants. The plaintiff, 

; Vho had Privately settled with the movants, consented to disJ 

; missal. The non-settling defendants objected. The Court J 

stated (at p.136 of 30 F.R.D.): 


(N]one of the objecting 
defendants have a vested right 
to keep any other defendant 
in the suit, when plaintiff 
consents to dismissal. Any 
possible unfairness in the 
dismissal of these defendants 
would seem to be entirely absent. 
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ii 

I 


; Furthermore, under these circum¬ 

stances, it is patently unfair 
to compel the plaintiff to sustain 
■ the cost of suing these defendants 

; ; a nd to compel these defendants to 

j bear the cost and burden of a 

defense." 

<i 

I 1 

Likewise, in the Broadway & Ninety-Sixth fit , case, 
i supra (23 F.R.D. 9), the Court dismissed (on consent of the 

j 

plaintiffs) another private antitrust action as to some of 

i 

the defendants, over the objection of other defendants, 

I* 

j: stating (at p.ll of 23 F.R.D.): 

!! 

i 

"...I can think of no reason in 
law or justice why the moving 
defendants, having bought their 
peace from plaintiffs, should 
; be required to continue as co- 

I parties with the objecting de¬ 

fendants and for their sole 
benefit. 

! ' _ The joinder of the moving 

defendants by plaintiff gave 
j. their fellow defendants no 

vested interest in the presence 
ji of the moving defendants as 

i! co-parties." 


j; 

Laventhol cites no authority in support of its 

*f , 

opposition to "so ordering" of the stipulation of dismissal, 
j! The foregoing authorities arc precisely in point and require 

j 

li th e dismissal agreed to and sought by the plaintiff and the 

ji 

!! sett] ing defendants. 

li • . . . 


i; 











I 


ji Laventhol attempts to conceal the facts (1) that 

!| it has no right to keep the settling defendants in this 

ij 

action and (2) that no prejudice whatsoever will result to 
; it from the settlement, by irrelevant personal invective 
, and misstatement of the provisions of the stipulation and 

i.’ 

i 

| the applicable law. 
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ii 


The so-called "prejudice" to Laventhol (Craco 
| Aff. para. 3(a) and (b)) is totally non-existent for the 
j following reasons: 


•j a l discovery -- The stipulation does not bar 

ij 

.j| discovery of the settling defendants by Laventhol; it only 
i bars such discovery by plaintiff. Laventhol's counsel has 
; simply misstated the stipulation. 

I 

f 

To the extent that Laventhol may wish to take such 

i 1 . 

j| discovery (such as witness depositions after dismissal), 

!; the Federal Rules of Civil Procedure afford Laventhol the 


fprotection to which it may be entitled. 

! 
f 

b] p ublic policy — Laventhol is itself accused 

i: ! 

J' of wilful violations cf the federal securities laws, and is 

!; ■ . i 

ij a defendant herein; thus Laventhol is hardly an appropriate 

Ij 

Ij "private attorney general". 
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■ even if Laventhol were, such would be no basis for 

; preventing the dismissal here sought. In both the Southern 
Electric case, supra (30 F.R.D. 135) and Broadway & Ninety- 
Sixth St . case, supra (23 F.R.D. 9), this Court implicity 

; and expressly rejected Laventhol's arguments. Both of these 

I* 

J. cases involved alleged violations of the federal antitrust 

I; 

!, laws, which, even more clearly than the federal securities 

I 

laws, express and embody a public policy in favor of private 

j enforce ment of the statutes there involved and of contribution 

i those in pari delicto . (See: Perma Life Mufflers v. Tntl 

—- -- 

Parts, 392 U.S. 134, 138-39 (1968)). Nevertheless, the 

I 

|! dismissals there sought were permitted by this Court 

f ' ! 

j) . 

Likewise, any right of indemnity or contribution 

! ; 

J which Laventhol may have against any of its co-defendants * 

!;, . . i 

j: can stl11 be asserted by Laventhol by third-party action 

n 

I followin g dismissal of this action. (See Rule 14, Fed. R. 

J 

j-Civ. P.). if Laventhol really had such a third party claim, ' 
ji . i 

i. would have already asserted it. It did not do so; and, 

r even on the instant motion, it fails to advise the Court of ' 

t i 

j. a single fact creating a basis for such a claim-over by it 

i' * ! 

. • 

jagainst any of the settling parties. Obviously, there are no 

| 

such facts / or such claims-over would have been asserted long 
,ibefore this time. ..... _ __ I 

!■ • ~ ’ . ..... . ' 


“5- 












The two cases cited by Laventhol are not in 
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point. 


lob us_ Inc , v. Law Research Service . Inc. 31 p 

l 

F. oupp. 955 (S.D.N.Y. 1970) aff’d 442 F.2d 1346 (2d Cir. 

‘ 19 / L) had not hing whatever to do with settlements or 
voluntary dismissal of an action. 

I 

The question i Globus was whether the defendant 
underwriter could claim contribution from its co-defendants 
alter paying a judgment rendered against Blair and them. 

• The Court properly held that it could. 

it 

tr 

i t 

!j No such question is presented at bar; there has 

been no trial and no judgment at bar, and to the extent that 

i Laventh °l ma y be entitled to claim-over against its co- 

| 

, defendants, it can still assert such a claim by third- 
party complaint, after so-ordering of the stipulation at 
issue at bar. Thus, the stipulation of dismissal at bar 
pose., no threat that defendants will be insulated from 
claiins-over and therefore will not diligently comply with 
the federal securities laws in the future. 


-6- 










102 a 



The sairu is true of de Haas v. Empir e Petroleum 

286 F * Supp. 809, 8J 5 (D. Col. 1968). The question 
there was whether the Court should grant summary judgment, 
dismissing a third-party action that had already been asserted 
for indemnity and contribution for violation of the federal 
securities laws. No such third-party action or cross-claims 
have been filed at bar; nothing in the stipulation of dis¬ 
missal prevents Lavcnthol from filing such a third-party 
claim in the future. 

* * * 

The failure of Laventhol to serve a cross-claim 
against its co-defendants in its Answer, or at any other 
time to date, clearly exposes the baselessness of Laventhol's 
opposition to the stipulation here at issue. But even had 
Laventhol asserted such a cross-claim, the existence of the 
cross-claim would not alter the right of the settling de- 

I 

rendants to have the stipulation at bar "so-ordered." 

i 

As this Court aptly stated in the Broadway & N inety 
Sixth_St. case, supra (23 F.R.D. at pp. 11-12): 

i 

i 

i 

i 

i 

i 

. , 
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’ [I]n suggesting that they will 
have greater rights to assert 
a claim for contribution if 
moving defendants are kept in, 
objecting defendants in sub¬ 
stance say no more than that 
it will be easier to serve a 
cross-claim for contribution 
on existing co-defendants than 
to get leave to serve a third 
party complaint for contribu- — 
tion on third parties who have 
formerly been co-defendants... 

E ven if the objecting d e¬ 
fendants ha d a l ready serv ed a 
c ross- claim for con t ribution 
on the mo ving defen dants, the 
moving defe ndants wou ld - have 
been entitled to have the 
plaintif fs compl aint aoainst 
them dismissed and~The v~_wou 1 d 
remai n in t he case o nly as 
^l lird -£. a Jlty__ de fondants pr ong i ng 
the objectin g defendants' 
cross-claim." (Emphasis supplied) 


M 


The same conclusion is warranted at bar. 
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i. 


Conc l usio n 

The stipulation dismissing this action as to all 
defendants other than Laventhol should be "so-ordered" 

unconditionally. The opposition of Laventhol should be 
overruled. 


■ Respectfully submitted. 

Pollack & Singer 
Attorneys for Defendants 
Allen & Company, Incorporated 
Allen & Company, 

Charles Allen, 

Lee W. Meyer and 

! Irwin II. Kramer 

ti . . 

! • 

f \ 

i. \ 

| Of Counsel : ) ; 

I. i 

; Daniel A. Pollack * 

] Martin L. Kaminsky j 


i 

I: 

I; 

r 

t 

i 
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AMENDED COMPLAINT FILED 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

GERALD L. HERZFELD, 

Plaintiff, 

- against - 

LAVEN'T’HOL, KREKSTEIN, KORWATH & 

HORWATH, 

Dcfendant. 
- - 

* Plaintiff, complaining of the defendant, by his 

attorneys, Blum, Haimoff, Gersen, Lipson & Szabad, alleges 
(on information and belief except as to Paragraphs 3, 7, 8, 12 
13, 14, 16, 23, 26, 29, 33, 36, 39, and 40): 

1. Jurisdiction of this Court over this action is 

I 

I 

based upon §22(a) of the Securities Act of 1933 (15 U.S.C. §77v(nj) 

! 

and §27 of the Securities Exchange Act of 1934 (15 U.S.C. §70aa), 

l 

and upon the principle of pendent jurisdiction. 

2. This action arises under §17(a) of the Securities 
Act of 1933 and §10(b) of the Securities Exchange Act of 1934 and 

I 

the Rules and Regulations of the Securities & Exchange Commission ' 

i 

promulgated thereunder? under §352-c of the General Business Law 

I 

of the State of New York; and under the common lav;. The acts of 

i 

i 

the defendant which are hereinafter alleged took place, unless 

I 

otherwise indicated, within the Southern District of the State of ' 
New York. 

3. Plaintiff, GERALD L. HERZFELD is a resident of the 







City and County of New York and maintains an office for the trans¬ 
action of business at 919 Third Avenue, New York, New York. 

4. The defendant LAVENTHOL, KREKSTEIN, HORWATH & 
HORWATH ( Laventhol"), were at all relevant times, and still aie, 
a firm of certified public accountants, duly admitted to practice 
public accounting in the States of California and New York. Their' 
New York office is located at 919 Third Avenue, New York, New York' 

5. At all times relevant herein. The Firestone Group, ' 
Ltd. ("Firestone"), was a corporation duly organized under the 
laws of the State of Delaware, was engaged in the business of 

I 

the purchase, sale, development and management of real property 
and interests in real property. The principal offices of the 

Company are located at 342 North Rodeo Drive, Beverly Hills, Cal¬ 
ifornia . 

6 . In or about November and December, 1969, and Janu- 
! ary, 1970, Firestone solicited the sale of, offered for sale, and ' 

* j 

j sold to purchasers, within the Stat of New York, in other states 

| 

of the United States, and in Europe, securities of Firestone, 
consisting of $7,500,000 of the 9 1/4% promissory notes.of Fire¬ 
stone, and 150,000 shares of the common stock of said Company, 


said securities being offered for sale and sold in Units, each 
Unit consisting of a note in principal amount of $250,000 and 
5,000 shares of the stock at $1 per share. 

7. In or about November, 1969, Firestone sold to 
plaintiff a portion of the securities described in Paragraph 6 ^ 

J 







hereof, consisting of 5500,000 in notes and 10.000 shares of '° 7a 

stock, in payment for which plaintiff paid a total of 5510.000; I 

the said payment was made at 30 Broad Street. New york. New York. ! 
on or about December 6, 1969. 

8 . The said purchase was made in accordance with Note 
and stock Purchase Agreements ("Agreement"), dated November 10. ^ 

1969, which were delivered to plaintiff and David Baird ("Baird")j 
as nominee for plaintiff, by letter dated November 12. 1 969 . ! 

addressed by Firestone to plaintiff and to Baird, stating that i 

"audited financial statements as at and for the 11 months ended ' 

November 30. 1969...will be delivered..." at the closing. The I 
said letter stated that "the audited statements will serve as the \ 
basis for confirming the unaudited projected financial statements ' 
to the Note and Stock Purchase Agreements as Exhibit B". ^ 

9. In or about November, 1 969 . the defendant Laventhol 1 
was retained by Firestone to prepare the unaudited financial state' 
meats as of November 30. 1969, referred to in said letter of Nov- ' 

ember 12, 1969, copies of which were to be delivered to plaintiff ' 
as aforesaid. 

% 

I • 10 ’ In ° r about November. 1969, defendant Laventhol 

had knowledge, or in the exercise of reasonable care, should have ' 
had knowledge, that said audited statements would be delivered by * 

| Firestone to plaintiff and would be relied upon by plaintiff in ! 
connection with the purchase of the securities hereinabove refer- ' 

l 


red to. 


11. Thereafter, and on or about December 6, 1969, 







defendant Laventhol completed the preparation of the said audited 
financial statements and delivered its said report to Firestone, 
which said report included a certification that the financial 
statements fairly presented the financial position of Firestone 
and the results of its operations for the period ended November ' 

30. 1969 in accordance with generally accepted accounting prin- ' 

Ciples, with an exception referred to in said certification. m ' 
connection with the preparation of the said audited statements 
and the delivery of said statements by defendant Laventhol to ! 
Firestone and the delivery thereof by Firestone to plaintiff and 
to other purchasers of said securities, defendant Laventhol em- ' 
ployed means and instruments of transportation and communication ’ 
in inter-state commerce and used the mails in connection therewith! 
directly and indirectly, as herein alleged and otherwise. 

12. on or about December 16, 1969, Firestone delivered 

to plaintiff copies of the said audited financial statements ! 

prepared by said defendant Laventhol as aforesaid. in a letter 

t 

dated December 16, 1969, accompanying said report, it was stated ' 
by Firestone that the financial statements had been "certified 
by Laventhol. Krekstein, Horwath & Horwath, certified public 
accountants". 

13. In the said letter of December 16, 1969, Firestone 

♦ 

advised plaintiff that in the event the differences between the 

* 

audited financial statements, prepared by defendant Laventhol, 
and the unaudited statements annexed to the Agreement as Schedule 
B were determined by plaintiff to be such as would result in a 
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Change of his inves tm ent decision. Firestone would refund to 
Plaintiff the payment made by plaintiff for the securities. 

14. Plaintiff relied upon the audited financial 
statements prepared by defendant Laventhol as being truthful and 
correct and as correctly setting forth Firestone's financial 
conditions and the result of the operation for the period ended 
November 30. 1969. and did not take advantage of the offer of re¬ 
scission made by Firestone as hereinabove alleged. 

15. The said consolidated balance sheet, prepared by 
defendant Laventhol was false and misleading in that said balance 
Sheet reported that Firestone had deferred income of 52,834.133. 
Whereas Firestone had no deferred income and in fact sustained ’ 
losses in the period ending November 30, 1969. 

16. The said consolidated statement of income and a 
schedule of deferred income, prepared by defendant Laventhol, for 
the period ending November 30, 1969 was further false and mislead- 


ing in that it reported: 


(a) Sales of $22,132,607. 

(b) Gross profit on sales (before deferred 
gross profit) of $2,317,687. 

(c) Deferred gross profit of $1,795,500 

(d) Gross profit on sales, management fees 
and interest income of $ 981,579 

(e) Deferred income of $ 2 , 834 , 133 . 


17. The said statement of income and schedule of 
deferred income were false and misleading in that: 

(a) The sales of 522.132.607 included, among other 
things, a purported sale of 515.393.000 which sale was never made, 
as defendant Laventhol knew, or. in the exercise of due 


care. 









should have known. 
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(b) The gronn profit of $2,317,687, and the defer¬ 
red gross profit of $1,705,500 was false and misleading in that 

I i 

I 

th:> said purported profit included the sum of $2,030,500, arising 
out of the said purportcc i.ilc of $15,393,000, which sale was not, 
in fact, made, as defendant Lnventhol knew, or, in the exercise 
of due care, should have known. 

(c) The income of $981,579 was false and misleading 
in that said sum was grossly overstated as defendant Laventhol 
knew, or, in the exercise of due care, should have known. 

18. The audited financial statements prepared by 
defendant Laventhol described in a footnote the terms of the pur¬ 
ported sale in the amount of $15,393,000, which description was ^ 
intended to, and did in fact, convey the impression to plaintiff ! 
that the sale had been made, and that the profit of $2,030,500 ! 

had in fact been earned, but was being deferred for accounting 
reasons. In truth and in fact, as defendant Laventhol knew, or 

9 r | 

in the exercise of due care, should have known, the said trans- 

1 

I 

action represented an option by Firestone to purchase the property 
from its former owners and a grant of an option by Firestone to 
the alleged purchaser to purchase the property. The purchaser 
from Firestone did not in fact exercise its option to purchase 
the property from Firestone and Firestone did not exercise its 
option to purchase the property from the former owners. As of 
November 30, 1969, defendant Laventhol knew, or, in the exercise 
of due care, should have known, that no transaction of sale had 
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j been consummated. 

19. By reason of the said audited financial statements 
prepared by defendant Laventhol and delivered to plaintiff, and 
the false and misleading representations contained in said audited 
financial statements, plaintiff was not able to exercise an in¬ 
formed judgment as to the offer of rescission made by Firestone 

20. The said financial statements prepared and submit J 
ted by defendant Laventhol was further false in that the certifi- ^ 
cate signed by the defendant Laventhol stated that the financial ' 
statements fairly stated the financial position of Firestone and ' 

.. . . , j 

ltS subsidla nes, in conformity with accepted accounting principles 
"subject to the collectibility of the balance receivable on the ! 
contract of sale (see Note 4 of Note 2 of the financial statement)] 

l 

The said "balance receivable" was $4,965,250; defendant Laventhol ! 

| knew or should have known that no such sum was due unless the 

j 

purchaser elected to consummate the purchase and, in fact the 

' i 

said transaction was not consummated. 

AS AND FOR A FIRST CLAIM 

I 

21. This claim is instituted pursuant to §10(b) of 

j 

the Securities Exchange Act of 1934 (15 U.S.C. §78j) and Rule 
j l0b-5 (17 C.F.R. §240.l0b-5) promulgated thereunder for damages j 

resulting from the purchase by plaintiff of said securities to- 
gether with the costs of suit and reasonable attorneys' fees as 

* j 

a result of defendant's violations of the foregoing Act and Rule. 
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22. Defendant Laventhol, in contravention of §17(a) 
of the Securities Act of 1933 and §10b of the Securities Exchange 
Act of 1934 and Rule 10b-5 promulgated thereunder, aided and 
abetted and participated in the offer and sale of securities of 
Firestone by use of means or instrumentalities of interstate 
commerce or the mails,(a) employed a device, scheme or artifice 
to defraud plaintiff; (b) made untrue statements of material 
facts or omissions to state material facts necessary in order to 
make the statements made, in light of the circumstances under 
which they were made, not misleading; and (c) engaged in trans¬ 
actions, practices and a course of business which operated as a 
fraud and deceit on plaintiff. 

23. By reason of the foregoing, plaintiff has been 
damaged in the amount of $200,000, after deducting sum. received 
by plaintiff in settlement from other persons involved in the 
sale of the said securities to plaintiff. 

AS AND FOR A SECOND CLAIM 

24. This action is instituted pursuant to §352-c of 
the General Business Law of the State of New York. 

25. Defendant Laventhol, in contravention of §352-c 
of the General Business Law of the State of New York, used the 
following acts or practices to induce or promote the issuance, 
distribution, exchange, purchase, negotiation and sale of the 
said securities of Firestone to plaintiff within New York State: 

(a) fraud, deception, concealment, suppression and false pretense; 

(b) promises and representations as to the future which were 
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beyond reasonable expectation and unwarranted by existing 
circumstances; (c) representations or statements which were false] 
where defendant (i) knew the truth: (ii) with reasonable effort I 
could have known the truth; or (iii) made no reasonable effort to ^ 
ascertain the truth: or (iv) did not have knowledge concerning the' 
representations or stater'^nt* 5 

26. By reason of the foregoing, plaintiff has been 
damaged in the amount of $200,000, after deducting sums received ' 

by plaintiff in settlement from other persons involved in the sale' 
of the said securities to plaintiff. 

AS AND FOR A THIRD CLAIM 

27. The contract entered into between Firestone and 
Laventhol for the preparation by defendant Laventhol of audited 
financial statements as of November 30. 1969, was entered into for' 

the benefit of plaintiff and other purchasers of the securities ^ 
of Firestone. 

28. Defendant Lave ithol breached the said contract 

by negligently and carelessly performing the audit and accounting ’ 
procedures required and by reason of said carelessness and neg- ^ 
ligence, the audited financial statements prepared by defendant 1 
Laventhol and delivered by Firestone to plaintiff were false and ^ 
misleading. 

29. By reason of the breach of contract by defendant 


Laventhol as aforesaid, plaintiff has been damaged in the sum of 
$200,000 after deducting sums received by plaintiff in settlement 
from other persons involved in the sale of the said securities 




I 






to plaintiff. 
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AS AND FOR A FOURTH CLAIM 

30. Defendant Laventhol was advised by Firestone that 

the audited financial statements which defendant Laventhol had ' 

I 

contracted to prepare were to be delivered by Firestone to plain- ' 
tiff for the purpose of providing plaintiff with truthful and ^ 

correct financial data concerning the assets and liabilities and ^ 

i 

results of operations of Firestone for the period ending November ' 

30, 1969, and that said financial data would be relied upon by 

* i 

plaintiff in arriving at his decision to retain his investment in 
the securities of Firestone. 

31* By reason of the foregoing, defendant Laventhol 

I 

had a duty to plaintiff to exercise reasonable care and diligence 

in the preparation of said financial statements. 

I ’J 

32. In violation of said duty, defendant Laventhol 

l | 

i ne 9 lic J c ntlv and carelessly prepared the said financial statements 

I 

and negligently and carelessly failed to exercise reasonable care 

i 

in the preparation of said statements whereby the said statements 

i 

contained materially false and misleading representations upon 
| which plaintiff relied, to his damage. 

33. By reason of the foregoing, plaintiff has been 

j | 

j damaged in the amount of $200,000, after deducting sums received 

J ^ plaintiff in settlement from other persons involved in the sale 

i; of the said securities to plaintiff. 

»! 

AS AND FOR A FIFTH CLAIM 

34. When defendant Laventhol entered into a contract 

I I 

I 






115a 

with Firestone to prepare audited financial statements of Fire- 

I 

i 

stone for the period ending November 30, 1969, defendant Laventhol 
knew that said statement would be used by Firestone in connection 
with the sale of its securities. 

35. .defendant Laventhol knew that Firestone's 
conduct in connection with the sale of its said securities was in 
violation of law; that Firestone had made false and fraudulent 
representations to plaintiff in connection with the sale of said 

i 

securities as herein alleged and otherwise; and that the prepara- 

* I 

tion of the financial statements herein referred to gave substan- 

I 

tiai assistance to Firestone in connection with the sale of said 
securities. 

36. By reason of the foregoing, plaintiff has been 
damaged in the amount of $200,000, after deducting suras received 

lj by plaintiff in settlement from other persons involved in the 
sale of the said securities to plaintiff. 

AS AND FOR A SIXTH CLAIM 

37. When defendant Laventhol entered into a contract 

I 

with Firestone to prepare audited financial statements of Fire- 
I 

| stone for the period ending November 30, 1969, defendant Laventhol 

j 

i knew that said statement would be used by Firestone in connection 
with the sale of its securities. 

30. In the preparation of the said financial state- 

i i 

i| ments the defendant Laventhol was guilty of fraud, concealment 

I | 

and misrepresentation in that it represented to any prospective 

ji • i 

| purchaser of securities of Firestone that it had adequate 








I 



knowledge and data upon the basis of v^iich the financial state¬ 
ments were prepared, whereas, in truth and in fact, said defend¬ 
ant Laventhol had no such adequate knowledge. 

39. By reason of th*: foregoing, plaintiff has been 
damaged in t.e amount r.f $200,000. after deducting sums received 
by plaintiff in settlement from other persons involved in the sale^ 
of the said securities to plaintiff. 

40. By reason of the foregoing and without any neg¬ 
ligence of the plaintiff contributing thereto, plaintiff has been 
damaged in the amount of $200,000, after deducting sums received ! 
by plaintiff in settlement from other persons involved in the 
sale of the said securities to plaintiff. 

WHEREFORE, plaintiff demands: 

1. Judgment in its favor awarding damages 
due plaintirf in the amount of $200,000 
together v;ith interest thereon; and* 

2. Awarding to plaintiff the costs, dis¬ 
bursements and expenses of this action 
including reasonable attorneys' fees 
and such other and further relief as 
may be necessary and appropriate. 


BLUM, HAIMOFF, GERSEN, LIPSON & ' 
SZABAD 

Attorneys for Plaintiff 
Office and Post Office Address: 
270 Madison Avenue 
Hew York, New York 10016 
Tel. No. (212) 003-6303 









ANSWER OF DEFENDANT FILED JANUARY 24, 1972 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


?17a 


GERALD L. HERZFELD, 


-against- 


Plaintiff 


LAVENTHOL, KREKSTEIN, HORWATH & HORWATH, 


Defendant 


71 Civ. 2209 
(ELP) 


ANSWER 


-x 


Defendant LAVENTHOL, KREKSTEIN, HORWATH & HORWATH 
("LKH&H"), by its attorneys, WILLKIE FARR & GALLAGHER, for 
Its answer to the Amended Complaint, alleges the following: 

1. Denies each and every allegation contained in 
paragraph 1 of the Amended Complaint except admits that 
Plaintiff contends that Jurisdiction of the Court is based 
on Section 22(a) of the Securities Act of 1933 (15 U.S.C 
Section 77v[a]), Section 27 of the Securities Exchange Act 
of 1934 (15 U.S.C. Section 70aa) and upon the principle of 
pendent Jurisdiction. 

2. Denies each and every allegation contained in 
paragraph 2 of the Amended Complaint except admits that 
plaintiff purports to assert claims under Section 17 (a) 
of the Securities Act of 1933, Section 10(b) of the Securitie 
Exchange Act of 1934 and the Rules and Regulations of the 
Securities and Exchange Commission promulgated thereunder, 
and under Section 352-c of the General Business Law of the 
State of New York and under the 


common law. 
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3. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 3 of the Amended Complaint. 


Admits the allegations contained in paragraph 
of the Amended Complaint. 


5. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 5 of the Amended Complaint. 


6 . Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 6 of the Amended Complaint. 


7. Denies knowledge or information sufficient to 
form a belief as go the truth of each and every allegation 
contained in paragrpah 7 of the Amended Complaint. 


8 . Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 8 of the Amended Complaint. 

9. Denies each and every allegation contained in 
paragraph 9 of the Amended Complaint except admits that it 
was retained by THE FIRESTONE GROUP, LTD. ("FIRESTONE") to 
perform accounting services and further admits that it 
prepared and issued a report dated December 6, 1969 which 
expressed an opinion on the audited financial statements of 
FIRESTONE for the period from December 26, 1968 to November 
30, 1969. 
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10. Denies each and every allegation contained In 
paragraph 10 of the Amended Complaint. 

11. Denies each and every allegation contained in 
paragraph 11 of the Amended Complaint except admits that 
on or about December 6, 1969 , LKH&H completed and issued a 
report of that date to FIRESTONE expressing an opinion on 
certain audited financial statements of FIRESTONE attached 
thereto, and refers this Court to said rep-ort (a copy of 

which is annexed hereto) for all of the matters contained 
therein. 

12. Denies knowledge or information sufficient 
to form a belief as to the truth of each and every allega¬ 
tion contained in paragraph 12 of the Amended Complaint. 

13. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 13 of the Amended Complaint. 

1*4. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained In paragraph 1^ of the Amended Complaint. 

15. Denies each and every allegation contained in 
paragraph 15 of the Amended Complaint and refers this Court 
to the copy of the report which is annexed hereto for all 
of the statements contained therein. 

16 . Denies each and every allegation contained in 
paragraph 16 of the Amended Complaint and refers this Court 
to the copy of the report which is annexed hereto for all 
of the statements contained therein. 


__ % 

mmm i i i 1 i — .— ————— 






120a 

17. Denies each and every allegation contained in 
paragraph 17 of the Amended Complaint. 

.18. Denies each and every allegation contained in 
paragraph 18 of the Amended Complaint. 

19. Denies each and every allegation contained in 
paragraph .19 of the Amended Complaint. 

20 . Denies each and every alienation contained in 
paragraph 20 of the Amended Complaint and refers this Court 
to the copy of the report which is annexed hereto for all 
of the statements contained therein. 

21. Denies each and every allegation contained in 
paragraph 21 of the Amended Complaint except admits that 
plaintiff purports to assert claims under Section 10(b) 
of the Securities Exchange Act of 193^ (15 U.S.C. 78J) and 
Rule 10b-5 (17 C.F.R. §2*10.10b-5) promulgated thereunder. 

22. Denies each and every allegation contained in 
paragraph 22 of the Amended Complaint. 

23. Denies each and every allegation contained in 
paragraph 23 of the Amended Complaint. 

2^. Denies each and every allegation contained in 
paragraph 2 1 * of the Amended Complaint except admits that 
plaintiff purports to assert claims under Section 352-c of 
the General Musi ness I,aw of the State of New York. 

25. Denies each and every allegation contained in 
paragraph 25 of the Amended Complaint. 






26. Denies each and every allegation contained in 
paragraph 26 of the Amended Complaint. 

?7. Denies each and every allegation contained in 
paragraph 27 of the Amended Complaint. 

28. Denies each and every allegation contained in 
paragraph 28 of the Amended Complaint. 

29. Denies each and every allegation contained in 
paragraph 29 of the Amended Complaint. 

30 . Denies each and every allegation contained in 
paragraph 30 of the Amended Complaint. 

31. Denies each and every allegation contained in 
paragraph 31 of the Amended Complaint. 

32. Denies each and every allegation contained in 
paragraph 32 of the Amended Complaint. 

33. Denies each and every allegation contained in 
paragraph 33 of the Amended Complaint. 

34. Denies each and every allegation contained in 
paragraph 3^ of the Amended Complaint except admits that it 
knew that FIRESTONE would use LKH&H's report for normal 
corporate purposes including the sale of certain of its 
securities. 
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35. Denies each and every allegation contained in 
paragraph 35 of the Amended Complaint insofar as it relates 
to defendant. 
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3o. Denies each and every allegation contained in 
paragraph 36 of the Amended Complaint. 

37. Denies each and every allecation contained in 
paragraph 37 of the Amended Complaint. 

3B. Denies each and every tllegatlon contained in 
paragraph 38 of the Amended Complaint. 

39. Denies each and every allegation contained in 
paragraph 39 of the Amended Complaint. 

*°- Deriles each and every allegation contained in 
paragraph 40 of the Amended Complaint. 

FOR A FIRST, SEPARATE AND COMPLETE DEFENSE 

TO THE AMENDED COMPLAINT, DEFENDANT 

LAygN THOL, KREKSTEIN, HORWATH & HORWATH ALLEGES: 

1,1 ' The work done by defendant LKH&H in connection 
with the Issuance of its report dated December 6 , 1969 , and 
the report itself were in conformity with generally ac¬ 
cepted accounting principles applied on a consistent basis 
and defendant LKH&H had reasonable ground to believe and 
did believe, after performing its work in strict compliance 
with generally accepted auditing standards that the 
statements in said report were true and accurate. 

FOR A SECOND, SEPARATE AND COMPLETE DEFENSE 
TO THE AMENDED COMPLAINT, DEFENDANT 
LAVENT HOL, KR FKSTETN , HORWATH & HORWATH ALLEGES: 

42. The Amended Complaint fails to state a 
claim upon which relief can be granted. 
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FOR A THIRD, SEPARATE AND COMPLETE DEFENSE 

TO THE AMENDED COMPLAINT, DEFENDANT 

LAVENTHOL T KREKSTEIN, HORWATH & HORWATH ALLEGES: 

^3. This Court is without Jurisdiction of the 
subject matter of this action. 

FOR A FOURTH, SEPARATE AND COMPLETE DEFENSE 
TO THE AMENDED COMPLAINT, DEFENDANT 
LAVENTHOL, K REKSTEIN, HORWATH & HORWATH ALLEGES: 

The Amended Complaint must be dismissed for 
improper venue. 

WHEREFORE, defendant LAVENTHOL, KREKSTEIN, HORWATH & 
HORWATH demands Judgment dismissing the Amended Complaint, 
together with the costs and disbursements of this action. 

WILLKIE FARR & GALLAGHER 
Attorneys for Defendant 
Laventhol, Krekstein, Horwath & 
Horwath 




A A Member • of • t he Firm) 
Office i P.O. Address 
One Chase Manhattan Plaza 
New York, New York 10005 






REPORT DATED DECEMBER 6, 1969 ANNEXED TO FOREGOING ANSWER 

LAVJiNTHOL KRIZKSTlilN TIORWATIl & IlOUWAfU 


CEKTIPIED PUBLIC ACCOlTNTAN'l S 

3700 WIISHIRE BOU L E VAR O 
LOS ANGELES, CALIE. 90005 
(213) 381-5393 

Offices THROUGHOUT THE WORLD 


Board of Directors 

The Firestone Group, Ltd, 

Beverly Hills, California 

We have examined the consolidated balance sheet of The Firestone Group, 
Ltd. and its wholly owned subsidiaries as at November 30, 1969 and the related 
consolidated statement of income and retained earnings from date of inception on 
December 26, 1968 to November 30, 1969. Our examination was made in accordance 
with generally accepted auditing standards, and accordingly included such tests 
of the accounting records and such other auditing procedures as we considered 
necessary in the circumstances. 

In our opinion, subject to the collectibility of the balance receivable 
on the contract of sale (see Note 4 of Notes to Financial Statements), the 
accompanying consolidated balance sheet and related consolidated statement of 
income and retained earnings present fairly the financial position of The Firestone 
Group, Ltd. and its wholly owned subsidiaries as at November 30, 1969 and the re¬ 
sults of its operations from date of inception on December 26, 1968 to November 30, 
1969, in conformity with generally accepted accounting principles. 

^A l~~M - 

Certified Public Accountants 


December 6, 1969 










THE FIRESTONE CROUP, LTD. AND SUBSIDIARIES 
CONSOLIDATED BALANCE SHEET - NOVEMBER 30 , 1969 
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the firestone groui; ltd. and subsidiaries 126a 

CONSOLIDATED STATEMENT OF INCOME AND RETAINED EARNINGS 
DATE 01 INCEPTION ON DECEMBER 26, 1968 TO NOVEMBER 30, 1969 


Income: 
Sales 


Cost of sales 

Gross profit on sales (before 
deferred gross profit) 

$ 

22,132,607 

19,814.920 



Deferred gross profit (Note 4) 


2,317,687 


1,795.500 

Gross profit cn sales 

Management fees 

Interest income 

Total income 


522,187 

240,822 

218.570 



Expenses: 


981,579 

Operating 

Interest 

$ 696,801 



180.299 

877.100 

Income before income taxes 



Income taxes: 


104,479 

Current 

Deferred (Note 6) 


136,237 

Net income 

_L 

98,674) 



Retained earnings, beginning 


66,916 

0 

Retained earnings, ending 

Earnings per share 

i_ 

66.916 


See notes to financial statements. 
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NOTES TO FINANCIAL STATEMENTS ANNEXED TO FOREGOING 127a 

^ N S W E R 

the fires1 one group, ltd. and subsidiaries 
notes to consolidated financial statements 

NOVEMBER 30, 1969 

T 1968^ r<i The "accompanying" f inane latest im) i^orporated on December 26 

and all of its subsidiaries which a^Zny-Zl "as loU^s:‘ h ° C °"'' ! "‘ y ’ 

Firestone Development Corporation 
Firestone Equities Corporation 
Firestone Management Corporation 
Firestone Securities Corporation 
Housing Resources, Inc. (see Note 8) 

A finaneialStatements!* 3 "^ •»« been eliminated in the accompanying 

The Company issued 499.999 shir-no „f 

An additional 166,667 shareswe^e issued^ 1 ™ 0 " St ° C ^ f ° r CaSh 3t $1 per share - 
Groyp, Ltd. of all of the right tillTt a T aSS18nment to The Firestone 
chase parcels of real property located in ^ three a8ieements to pur- 

tiona! shares were valued by the Board of Directors at ^^sha^e. ^ 

co^orr^F“ / ^“’“"- S ' 0 ”^“ 1 "S <io " 0 ^° S vnl^ i of , U66 In 667 e aI 3K ? '‘ T /° S * S - 
which^ould'be^ayable u'thflgre^nJste^e^sold f“T° Uses 

properties underlying the ihrnn ld f this amount . The real 

nying the three agreements were subsequently sold for $316,000. 

An attachment of $30 116 hie c.-i j 

connection with a suit brought bv a f a8ainst the Com pany's general funds in 
Company's counsel, the suit is without merit? P * 10 ^ ° pinion of the 

syndication sales made U pJl 0 r C trKovember "m' 5 1969 CO "under e the d t e" ‘“'T" £r0 " 

r^r^^ron=r2.^2o. ,u " dl 

'on^which -Id to syndicates 

from 6.7% to 7.2" per annum * ' , ThcSe notes bear interest of 

approximately $4 000 000 is navnll • OIIS ~ tPrn bal **nce due at November 30, 1969 
is payable i„ y instalments^through^ 1984. lnSLarTients 1981 and the balance 

(and on which"° t ie S Company 3 remai,« U (bl" S ^ r ° ra salcs of Properties to syndicates 
collateralited „y 73, Tve L f f for existing first trust deeds) are ' 
from date of i !S r " ^ ““«> fifteen years 

years and annual »,l«i„'f" « l'/" T rC,Uirc »»“»« only for ten 
maturity. ' “ l ... . ou ' llcic " 1 '» omortlr.e the notes through 







THE HRLSTONE GROUP, LTD. AND SUBSIDLXRIES 
NOILS TO CONSOLIDATED FINANCIAL STATEMENTS (CONTINUED) 

NOVEMBER 30, 1969 
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’^p^rLT^eL^for [T ' ^ t£ °" “ £ «* "P°" the syndicates' resclli„ g 


5. 


hospitols°con^aining^approximatoly^l 9oS"edS * 8rm ’ P ° £ “"'"“'“•t 

to the former owners Tn n ! t \’Ln b ? d ’ 16 P ro P erties were leased back 

means of a contract of sale" n,C ' r » 69 the c °mpany sold the properties by 


foil owing s ^ ireSt0ne Gr °“ P ’ — 1 —«■ «- 

Assumption of existing first trust deed liens 


Note payable, secured by second trust deed, requiring 
monthly amortisation of principal and interest at ' 
9-1/4/. for 25 years 
Cash: 

Upon contract execution * 

On December 20, 1969 
On January 30, 1970 


$ 5,822,283 


3,540,217 


5,000 

25,000 

3,970.000 


The contract of sale provided for the following: 

Assumption of existing trust deed liens 
Cflshj 

Upon contract execution 
On January 2,-1970 
On January 30, 1970 
Note secured by trust deed in favor of 
The Firestone Group, Ltd. requiring monthly 
amortization based on twenty-five years with 

interest of 8-1/27.; final payment due in 120th 
month 


$ 9,362,500 


25,00^ 

25,00 

4,965,2.50 


1.015,250 


provldcs for iiquidate - da ” a *- ° £ 

0 incoma t °laJ 'T P ”“ t ° f «.°30,500, $235,000 is included in 

tk » 1!? ' balanCC ' Sl - 7 ”.500 will be considered 

cne January 30. 1970 payment is received. The latter amount i c 
efericd income in the consolidated balance sheet. 


£-15^192,000 

,000 if the 


the consolidated 
realized when 
included in 


^related cereal c'sLTac £ " connection with research studies 

educations 1 seminal whUlTwl} ‘re V “T* “ d £or £ “'“rc acquisition and 

therefrom. These periods range from 30 to 36 months. 


I 
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NOTES TO CONSOLIDATED FINANCED STATEMENTS (CONTINUED) 
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taxes e„rronUy°™yaMron'r"aocm“ t °fe' s r ^' In tl,e Mi "' 

which arc currently reportable for inrr * . " A lntCrest received in advance 
included as income in the con.olidaJS°Sc« ^ ^ " 0t ' 

T i^e^od C :rL n :^e^nd ^ ^ *r 

a period of three years. One third of the non " refundable "anagement fees for 
income when received. The balance of *rl ™ anaEement fees ara taken into 

intcrc “ is “•» -t. SKhX^PplJ? prcpaiJ 

• ^rs/rr,: 

S SUb£e< "' Cntl >' ba exchanged I "‘- *«•« -oek. 

The amount of Firestone Croup Ltd c fnrl . k . f Th , c Firest °ne Group, Ltd. 

the book value of the Housin^RcsourccT llr^l V‘'? f0r wiU da Pend upon 
Firestone Croup, Ltd. stock ft the M n ’ l ' , ° Ck and Che mar kct value of The 
book value of Housing Resources, Inc capita * At N ° Vember 30 » 1969, the 

In addition, the employee will ’ c "" BOml, “ l - 

in the Firestone Croup, Ltd. at $10^ rZhlrl^ ^ 2,5 °° Shar ° S ° f SLocb 

annual salary of $60 000 ^iZa b ‘ prc ‘ ( ’ ni0nl: » M "« Firestone will receive a base 
(•006) of the Company s^gross incZZ thTh C ° f ° Ur - tenths one percent 

annual amount of $60,000.’ Mr Sco 11 ! s t0 Gxceed an aggregate 

base annual salary of $36 OOo’plu- a h mployrac " C agreement provides for a 
of one percent (.0024) of the grfss incZ iTll Z °"c hundredths 

exceed an aggregate annual amount of $26*000 ° mpa " y * the bonus not to 

for the period. 924 , 000 . Maximum bonus has been paid 

%^Vire l taL l w?SS , :S.™? , .1 d tE. , S; Ufl 'f St ° Ck 0Ptl0n pla " vh!ch 

authorized to bo granted to . Company's r »„„ stock 

10CK of the fair S.1,0 « d , ‘ r * T' ?V'““ ?°”' pa '’>' less Chan 

Kad C«"tod under the plan. No charges ^n°be H 3 °’ i’ 69 ° pti ™ s 

connection with the options under the plan! ' C ° lnco " <! in 

^ a -r catton ci ' irt - p *«•>. 

$37,449,217. These tLisLtinn* d Unimprovcd Properties at a cost of 
through April 1970. arC Cx P cctCtl to close in December 1969 

%%T: b z:r, z "irLrxnr ™ ° r *• ——«. c » S t of 

In addition, the Company collected thlrty-f^r IT? h 1 CI f Cd for S3.043.420. 
amount of $384,978. * r montba interest income in the 

In December 1969 the Company received $100 000 in cash and , , 

approximately $58b,000 toward a required Jotal if iMi Sm ? Pti ° n " ° f 
another syndication of approximately $3 155 000 r,’ 1 connection with 

property i 3 $2,800,000. * * * 1 >c cost of C,l c underlying 





* 
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1HE FIRESTONE GROUP, LTD. AND SUBSIDIARIES 
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS (CONTINUED) 

NOVEMBER 30, 1969 


On November 13 1969 thn c 

November 10, 1969 with Alin r°r Lrectors approved an arrangement dated 

° f U P to $7,500,000 principal 3^0^01 T1/27^r" 0 ' 1 ‘ f ° r ^ priVat f e placemcnC 
Company due December 1 107 - T ot 9 ~ 1 / 2 /• promissory notes of the 

The Firestone Group Ltd. to b^ T.*? 15 °!° 00 shares of the common stock of 

•hares of cmrjnon°stock^at ^ in ™ its of »50,000 notes and 5.000 

<•“ ‘he placement is UcSLil? l^ 25 ^ 00 ^ “ nit ' Ihe 
$7,450,000 net of fees nai.l in ' 16 \ 1969 ' The Company will realize 

issue is placed. " connection with the placement if the entire 


t 











THIRD-PARTY COMPLAINT FILED JANUARY 31, 1972 131 a 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GERALD L. HERZFELD, 

-against- 


-x 

Plaintiff, 


LAVENTHOL, KREKSTEIN, HORWATH & HORWATH, 


Defendant. 


71 Civ. 2209 

THIRD-PARTY 

COMPLAINT 


LAVENTHOL, KREKSTEIN, HORWATH & HORWATH,: 

Third-Party Plaintiff, : 

-against- : 

THE FIRESTONE GROUP, LTD., ALLEN & : 

COMPANY, INCORPORATED, ALLEN & COMPANY, 
CHARLES ALLEN, LEE W. MEYERS, IRWIN H. : 
KRAMER, RICHARD M. FIRESTONE, MARTIN A. 
SCOTT and DAVID BAIRD, : 

Third-Party Defendants.: 

-- 


LAVENTHOL, KREKSTEIN, HORWATH & HORWATH, third- 
party plaintiff, by its attorneys, Willkie Farr & Gallagher, 
for its Third-Party Complaint alleges, upon information and 
belief: 


1. This Court has Jurisdiction of this action 
under Section 22(a) of the Securities Act of 1933 (15 U.S.C. 
Section 77v[a] and Section 27 of the Securities Exchange Act 
of 193*1 (15 U.S.C. Section 78aa) and the principles of 
pendent Jurisdiction. 

2. Thi3 act is brought to recover damages which 


the third-party plaintiff has suffered and may suffer for 
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which the third-party defendants are and may become liable 
as a result of violations by the third-party defendants 
of Sections 17(a) of the Securities Act of 1933 and 10(b) 
of the Securities Exchange Act of 193^ (First and Second 
Counts) and as a result of violations by the third-party 
defendants of common law principles of contract and tort. 

3. Acts of each of the third-party defendants 
took place in the Southern District of New York. 

1 <• Defendant and third-party plaintiff,LAVENTHOL, 
KREKSTEIN, HORWATH & HORWATH ("LKH&H") is a partnership 
organized under the laws of the State of Pennsylvania, and a 
firm of certified public accountants, duly admitted to 
practice public accounting in the States of California and 
New York. Its New York office is located at 919 Third 
Avenue, New York, New York. 

5. Third-party defendant THE FIRESTONE GROUP, LTD. 
("FIRESTONE") is a corporation organized under the laws of 
the State of Delaware to conduct a business in the purchase, 
sale, development and management of real property. The 
principal offices of Firestone are located at 3^2 North Hoaeo 
Drive, Beverly Hills, California. 

6 . Third-Party defendant ALLEN & COMPANY, 
INCORPORATED ("ALLEN, INC.") was at all relevant times,and 
still is, a corporation organized under the laws of the Stain 
of New York, with a principal place of business at 30 Broad 
Street, New York, New York. It is engaged primarily in the 
business of investment banking, underwriting and as a 
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registered broker dealer. In the purchase and sale of 
various types of securities to the public, both for its own 
account and for the accounts of others. 

7. Third-party defendant ALLEN & COMPANY ("ALLEN 
CO.") was at all relevant times, and still is, a limited 
partnership organized and registered under the laws of the 
State of New York, with a principal place of business at 

30 Broad Street, New York, New York. It is engaged primarily 
in the business of investment banking, underwriting and as 
a registered broker dealer in the purchase and sale of 
various types of securities to the public both for its own 
account and for the accounts of others. 

8. Third-party defendant CHARLES ALLEN was at all 
relevant times, and still is, a General Partner of ALLEN 
CO., an Officer and Director of ALLEN, INC. and a major 
stockholder and controlling person of FIRESTONE. 

9. Third-party defendant LEE W. MEYERS was, at all 
relevant times, a Vice President of AI r EN, INC. ar ~it all 
relevant times, and until December, 1970, was a Director 

of FIRESTONE. 

10. Third-party defendant IRWIN H. KRAMER was, 
at all relevant times, a Vice President of ALLEN, INC. 

11. Third-party defendant RICHARD M. FIRESTONE was 
at all relevant times, President and a Director of 
FIRESTONE. 


- 9 - 
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12. Third-party defendant MARTIN A. SCOTT was at 
all relevant times a Vice President and Director of 
FIRESTONE. 

13. Third-party defendant DAVID BAIRD was at all 
relevant times a broker dealer engaged in the purchase and 
sale of securities, with a principal place of business at 
67 Broad Street, New York, New York. 

14. LKH&H was retained by FIRESTONE, pursuant to 
an agreement, to examine and prepare a report on the 
financial statements of FIRESTONE for the period from 
December 26 to November 30, 1969 . 

15. On or about December 6 , 1969, LKH&H completed 

and issued a report of that date to FIRESTONE which report 

stated that its examination of the financial statements of 

FIRESTONE "was made in accordance with generally accepted 

auditing standards." In the same report, LKH&H stated that 

"in our opinion, subject to the collectibility of 
the balance receivable on the contract of sale 
(see Note 4 of Notes to Financial Statements), 
the accompanying consolidated balance sheet ana 
related consolidated statement of Income and 
retained earnings present fairly the financial 
position of The Firestone Group, Ltd. and its 
wholly owned subsidiaries as at November 30, 1969 
and the results of its operations from date of 
inception on December 26, 1968 to November 30, 

1969 , in conformity with generally accepted 
accounting principles." 

16 . Plaintiff GERALD L. HERZFELD ("HERZFELD") on 
May 20, 1971 filed a complaint against third-party defendants 
hereinabove named (except DAVID BAIRD) and against 
defendant LKH&H. The complaint charged that each of the 
third-party defendants (except DAVID BAIRD) hereinabove 
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named, who were defendants in that action, had defrauded the 
plaintiff through acts and representations in violation of 
Section 10(b) of the Securities Exchange Act of 1934 , 

Section 17 of the Securities Act of 1933 and Section 352-c 
of the General Business Law of the State of New York and 
other common law principles as follows: 


(a) Third-party defendants solicited 
the sale of, offered for sale, and sold to the 
public, within the State of New York, in other 
states of the United States, and in Europe, 
unregistered securities of FIRESTONE consisting 
of $7,500,000 of the 9 - 1 /^% promissory notes of 
FIRESTONE and 150,000 shares of the common stock 
of FIRESTONE, said securities being offered for 
sale and sold in Units, each Unit consisting of a 
note in principal amount of $250,000, and 5,000 
shares of the stock at $1.00 per share; 

(b) Third-party defendants sold to plaintiff 
a portion of the securities described in 
subparagraph (a), consisting of $500,000 in notes 
and 10,000 shares of stock in payment for which 
plaintiff paid a total of $510,000. The sale to 
plaintiff was accomplished by use of means or 
instruments of transportation and communication 

in interstate commerce and use of the mails in 
connection therewith, directly and indirectly; 

(c) In connection with the sale to plaintiff, 
CHARLES ALLEN communicated to plaintiff, through 
DAVID BAIRD, acting as agent for third-party 
defendants, and DAVID BAIRD communicated to 
plaintiff the following untrue and misleading 
statement of material fact: that the securities 

of FIRESTONE were "the hottest thing ALLEN ever 
had." IRWIN H. KRAMER communicated to plaintiff 
that the FIRESTONE securities were "the best thing 
ALLEN ever had;" 

(d) Beginning on or about November 12, 1969, 
and from time to time thereafter, third-party 
defendants communicated to plaintiff, expressly 
and by implication, the following untrue 
statements and omissions of material fact: 







/ 
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(i) that financial statements given 
by third-party defendants to plaintiff 
prior to December 6, 1969 were certified by 
LKH&H when, in fact, they had not been 
certified by LKH&H, and that such financial 
statements given by third-party defendants 
to plaintiff subsequent to December 6, 1969 
and alleged to have been certified by 
LKH&H reported gross sales for the period 
ended November 30, 1969, which included 
$15-3 million dollars for a sale whicn was 
never consummated and also reported 
fictitious profits of $2,030,500 of current 
and deferred income; 

(ii) that financial statements given 
by third-party defendants to plaintiff 
reported projected earnings for the 12 months 
ending December 31, 1969 of more than 
$3 million dollars, whereas, in fact, there 
were little or no earnings during that period: 

(ill) that the Issuance and sale of the 
Units were exempt from the Registration and 
Prospectus requirements of the Securities Act 
of 1933, as a transaction not involving a 
public offering; whereas, in fact, the 
issuance and the sale of the said Units were 
subject to the Registration and Prospectus 
requirements of the Securities Act of 1933; 

(e) On or about December 16, 1969, 

FIRESTONE communicated by letter to plaintiff 
the following further false statements of material 
facts: 

(i) Prepaid interest and prepaid 
management fees were adjusted upward from 
the amounts projected; 

(ii) Sales and costs of sales increased 
from the amounts projected and net income was 
lower than projected, principally as a result 
of changes in closing schedules; 

(iii) Net income for the period ended 
November 30, 1969 is shown on the audited 
statement as $66,916 as against $315,000 
projected. The transactions originally 
scheduled to close in November will now 
c.lose in December which will make up the 
difference in current net Income between that 
projected and the actual. Deferred income 
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shown on the audited balance sheet has been 
increased to $ 2 , 834,133 as against 
$1,421,000 projected. The differential 
between the net worth shown on the projected 
balance sheet and the net shown on the auditec 
balance sheet is almost entirely attributable 
to the reclassification of income from a 

current basis to a deferred basis; 

* 

(iv) The rescheduling by the Company 
of its closings as aforesaid has resulted in 
a decrease in the assets of the Company with 
a corresponding decrease in liabilities 
from those projected; 

(v) We believe that none of these 
changes have resulted or will result in an 
adverse change in our financial condition or 
the results of our operations. 

These representations were untrue and created the 
false impression that FIRESTONE had earned 
approximately $3 million dollars in 1969 ; that 
changes between the unaudited statements and the 
audited statements were of a technical nature; and 
that the current and deferred income reflected 
actual operating profits, whereas, in fact, 
FIRESTONE had earned little or no profit in 1969. 

The complaint charged that LKH&H had also defrauded plaintiff 

by reason of the alleged misrepresentations contained in the 

Firestone financial statements attached to the December 6 , 

1969 report of LKH&H which financial statements and report 

were delivered to plaintiff by third-party defendants. 


17. After plaintiff and third-party defendants 
(other than BAIRD) settled the plaintiff's claims against then 
for $300,000, plaintiff filed an Amended Complaint naming 
LKH&H as defendant. A copy of the Amended Complaint is 
attached hereto as Exhibit A. In the Amended Complaint, 
plaintiff alleges that the report issued by LKH&H on 
December 6 , 1969 and the financial statements attached thereto 
were delivered by FIRESTONE to plaintiff and were relied upon 


I 







( 


138a 

by plaintiff in connection with the purchase of the 
securities hereinabove referred to and that these financial 
statements contained information that was false and 
misleading and that the report was also, therefore, false 
and misleading. The Amended Complaint charges that 
LKH&H is, therefore, liable to plaintiff for violations of 
Section 10(b) of the Securities Exchange Act of 1934, 

Section 17 of the Securities Act of 1933 and Section 352-c 
of the General Business Law of the State of New York and 
other common law principles. 


FIRST COUNT 


18. This Court has jurisdiction of this claim 
under Section 22(a) of the Securities Act of 1933 and 
Section 27 of the Securities Exchange Act of 1934. 


19. Repeats and realleges each and every 
allegation contained in paragraphs 3 through 17 of this 
Third-Party Complaint with the same force and effect as if 
herein fully set forth. 


20. Repeats and realleges each and every 
allegation contained in subparagraphs (a), (b), (c) and (e) 
of paragraph 16 with the same force and effect as if herein 
fully set forth and avers that each of the acts and statement 
described In said subparagraphs was done by the third-party 
defendants. 


-8- 
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21. The third-party defendants made or supplied 

! 

representations in the books and records of FIRESTONE and 
made oral and written representations to LKH&H which 
constituted false and misleading statements and omissions of 
material fact. In particular, FIRESTONE, RICHARD M. 

FIRESTONE and MARTIN A. SCOTT made specific representations 
concerning the financial statements of FIRESTONE in a letter 
sent to LKH&H at or about the date on which LKH&H issued its 
report, stating therein that FIRESTONE'S receivables were 
collectible in their entirety and that all liabilities of 
FIRESTONE had been disclosed to LKH&H. Further, RICHARD M. 
FIRESTONE, MARTIN A. SCOTT and FIRESTONE represented as 
accurate the information and opinions which they previously 
expressed to LKH&H in connection with the audit by LKH&H 
of FIRESTONE'S financial statements, and said that 
"receivables (of FIRESTONE)...are all deemed collectible in 
their entirety" and that "all liabilities of the company... 
have been recorded or have been disclosed to you." These 
statements also constituted false and misleading statements 
and omissions of material fact. By their statements, each 
of the third-party defendants have perpetrated a device, 
scheme or artifice to defraud LKH&H and the plaintiff and 
have engaged in transactions, practices or courses of 
business wnich operated as a fraud or deceit upon LKH&H 
and upon the plaintiff. 

22. Each third-party defendant, through the 
means and instrumentalities of interstate commerce and by 
the mails, failed in its duty to disclose to the plaintiff 
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and to LKH&H material information which each such third- 
party defendant knew or should have known and/or made 
representations to the plaintiff and to LKH&H which 
constituted false and misleading statements and omissions 
of material fact. 

23. The false and misleading representations 
made by third-party defendants to LKH&H were consistent 
with and corroborative of LKH&H 's findings upon its 
examination of the Firestone financial statements and to that 
extent, were justifiably relied upon by LKH&H in issuing the 
report dated December 6, 1969 to which reference is made in 
paragraph 15 herein. 

24. LKH&H has and is incurring substantial 
expense in this action and may be found liable to the 
plaintiff solely because of the false and misleading 
written and oral representations given and made to plaintiff 
and to LKH&H by third-party defendants and each of them, in 
violation of Section 17(a) of the Securities Act of 1933 

and Section 10(b) of the Securities and Exchange Act of 1934. 

25. The third-party defendants are liable to 
LKH&H for the costs, expenses and attorney's fees that 
LKH&H is sustaining and will sustain in this action and, 
if Judgment is recovered by the plaintiff from LKH&H, the 
third-party defendants shall be liable to LKH&H in an 
amount equal to any Judgment that may be recovered by 
plaintiff from LKH&H. 



TB" 
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SECOND COUNT 
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26. This Court has Jurisdiction of this claim 
under Section 22(a) of the Securities Act of 1933 and 
Section 27 of the Securities Exchange Act of 19314 . 

27* Repeats and realleges each and every 
allegation contained in paragraphs 3 through 17 , 20 through 
23 of this Third-Party Complaint with the same force and 
effect as if herein fully set forth. 

28. If Judgment is rendered for the plaintiff 
and against LKH&H, then each third-party defendant actively 
and fraudulently participated in the wrongdoing of which 
plaintiff complains. 

29. The third-party plaintiff LKH&H is entitled 
to contribution from each such third-party defendant for 
any Judgment that may be recovered by plaintiff from LKH&H. 

THIRD COUNT 

30 . This Court has Jurisdiction of this claim 
under the principles of pendent Jurisdiction. 

31. Repeats and realleges each and every 
allegation contained in paragraphs 3 through 17 and 20 
through 23 of this Third-Party Complaint with the same force 

and effect as if herein fully set forth. 

• 

32. LKH&H has been damaged by the wrongful 
conduct of each third-party defendant and LKH&H demands 
Judgment over against each such third-party defendant in an 


2E 







amount equal to any Judgment that may be recovered by 
plaintiff from LKH&H. 
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FOURTH COUNT 

33. This Court has Jurisdiction of this claim 
under the principles of pendent Jurisdiction. 

3**. Repeats and realleges each and every 
allegation contained in paragraphs 3 through 17 and 20 
through 23 of this Third-Party Complaint with the same force 
and effect as if herein fully set forth. 

35. If Judgment for the plaintiff is rendered 
on the claims set forth in the Amended Complaint, then 
FIRESTONE beached its warranty to LKH&H that the information 
contained in the financial statements and otherwise given to 
LKH&H was accurate which was part and parcel of FIRESTONE'S 
engagement of LKH&H to perform auditing and accounting 
services. 

36. FIRESTONE is liable to LKH&H in an amount 
equal to any Judgment that may be recovered by plaintiff 
from LKH&H and for the costs, expenses and attorney's fees 
incurred and to be incurred by LKH&H in this action. 

WHEREFORE, the third-party plaintiff, LKH&H, 
demands Judgment against the third-party defendants and 
each of them as follows: 


-1 






143a 

1. On the First Count herein, the attorney's 
fees, costs and expenses of this action together with 
any amount which the plaintiff may recover against LKH&H; 

2 . On the Second Count, contribution from each 

of the third-party defendants for any amount which plaintiff 
may recover against LKH&H; 

3. On the Third Count, any amount which the 
plaintiff may recover against LKH&H; and 

4. On the Fourth Count, any amount equal to any 
Judgment which plaintiff may recover against LKH&H together 
with the costs, expenses and attorney’s fees of LKH&H in 
this action, 

and for such other relief as this Court deems just. 


WILLKIE FARR & GALLAGHER 
Attorneys for Third-Party 

Plaioiiff, LAVENTHOL, KREKSTEIN, 
H0WCATH $ HORtfAra^V 


[A Member o] 


le Firm] 


Office & P. 0. Address 
One Chase Manhattan Plaza 
New York, New York 10005 


$ 
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ANSWERS AND COUNTERCLAIMS OF THIRD-PARTY DEFENDANTS 
THE FIRESTONE GROUP, LTD.; ALLEN S- CO., INC.; ALLEN 
fr CO.; CHARLES ALLEN; LEE W. MEYER AND IRWIN H. 
KRAMER FILED FEbKUARY 29, 1972 

United States District Court 
Southern District of New York 
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Gerald L. Herzfeld, 


Plaintiff, 


-against- 


Laventhol, Krekstein, Horwath 
& Horwath, 


Defendant. 


Laventhol, Krekstein, Horvath 
& Horwath, 


Third-Party Plaintiff, 


-against- 


The Firestone Group, Ltd., 

Alien & Company, Incorporated, 

Allen S< Company, Charles Allen, 

Lae W. Meyar, Irwin H. Kramer, 

Richard M. Firestone, Martin A. Scotl 
and David Eaird, 


Third-Party Defendants. 


71 Civ. 2209 (ELP) 


Answers and Counterclaims 
of Third-Party Defendants 


Third-Party Defendants, Allen & Company, 


Incorporated ('Allen, Inc."}, Allan & Company ("Alien Co.'), 


Charles Allen, Irvin H. Kramer deny each and every alle¬ 


gation of the Third-Party Complaint except as expressly 


admitted or otherwise specifically denied, as follows: 
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Paragraph . Specific Response 

4, 5, 6, 7, 8, 9, 

10, 11, 12, 13, 16 Admit, 

First Affirmative Defense 

1. The Third-Party Complaint fails to state 
claims upon which relief may be granted. 

Second Affirmative Defense 

2. Third-Party Plaintiff, Laventhcl, Krekstein, 
Horwath L Horwath ("Laventhol") is estopped and barred by 
its own conduct from raising the claims alleged in the 
Third-Party Complaint. 

Third Affirmative Defense and 
First Counterclaim of 
Allen Co. and Allen Inc. 

_ Against Laventhol _ 

1. Jurisdiction of this Court over these counter¬ 
claims is based upon Sec. 22(a) of the Securities Act of 
1933 (15 U.S.C. Sec, 77v(a)) and Sec. 27 of the Securities 
Exchange Act of 1934 (15 U.S.C. Sec. 78aa), and upon the 
principle of pendent jurisdiction. 

2. These counterclaims arise under Sec. 17(a) 
of the Securities Act of 1933 and Sec. 10(b) of the 
Securities Act of 1934 and the Rules and Regulations of 
the Securities & Exchange Commission promulgated there¬ 
under, under Sec. 352-c of the General Business Law of 


> 
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the State cf New York, and un'der the common law. The acts 
of the Laventhol which are hereinafter alleged took place, 
unless otherwise indicated, within the Southern District of 
the State of New York. 

3. Third-Party Defendant, Allen Co. was at all 
relevant times, and still is, a limited partnership or¬ 
ganized and registered ’er the laws of the State of New 
York, v/ith a principal place of business at 30 Broad Street, 
New York, New York. It is engaged primarily in the business 
of investment banking, underwriting and as a registered 
broker dealer in the purchase and sale of various types of 
securities to the public both for its own account and for 
the accounts of others. 

4. Third-Party Defendant, Allen Inc., was at 
all relevant times, and still is, a corporation organized 
under the laws of the State of New York, with a principal 
place of business at 30 Broad Street, New York, New York. 

It is engaged primarily in the business of investment banking, 
underwriting and as a registered broker dealer in the pur- 
ch?:-!. and sale of various types of securities to the public, 
both for its own account and for the accounts of others. 

5. Allen Co. and Allen Inc. are the owners of 
preferred stock in Firestone, obtained in exchange for 
Notes of Firestone purchased by Allen Co. and Allen Inc. 
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from various persons who purchased same from Firestone as 

more fully described hereinafter, and are the assignees of 
all rights of the purchasers (“the Purchasers"). 


6. Laventhol was at all relevant times, and 
still is a firm of certified public accountants, duly ad¬ 
mitted to practice public accounting in the States of 
California and New York. Their New York office is located 
at 919 Third Avenue, New York, New York. 


7. At all times relevant herein. The Firestone 
Group, Ltd. ("Firestone"), was a corporation duly organized 
under the laws of the State of Delaware, was engaged in 
the business of the purchase, sale, development and manage¬ 
ment of real property and interests in real property. The 
principal offices of the Company are located at 342 North 
Rodeo Drive, Beverly Hills, California. 


8. In or about November and December, 1969, and 

C7 

January, 1970, Firestone solicited the sale of, offered for 
sale, and sold to purchasers, within the State of New York, 
in other states of the United States, and in Europe, secu¬ 
rities of Firestone, consisting of $7,500,000 of the 9 1/4% 
promissory notes of Firestone, and 150,000 shares of the 

I 

common strck cf said Company, said securities being offered 
for sale and sold in Units, each Unit consisting of a note 
in principal amount of $250,000 and 5,000 shares of the 
stock of $1 per share. 
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9. In or about November, 1969, Firestone sold to 
the Purchasers a portion of the securities described in 
Paragraph 8 hereof, consisting of four and one half (4 1/2) 
of the aforesaid Units of notes and stock of Firestone in 
payment for which Firestone was paid a total of $1,147,500.00 
purchased by Allen Co., and three and three tenths (3 3/10) 
of the aforesaid Units of notes and stock of Firestone in 
payment for which Firestone was paid a total of $742,500.00 
purchased by Allen Inc. The said payments were made at 
30 Broad Street, New York, New York on or about December 6, 
1969. 


10. The said purchases were made in accordance 
with Note and Stock Purchase Agreements ("Agreement"), dated 
November 10, 1969, which were delivered to the Purchasers, 
by letter dated November 12, 1969, addressed by Firestone 
to the Purchasers, stating that "audited financial statements 
as at and for the 11 months ended November 30, 1969...will 
be delivered..." at the closing. The said letter stated 
that "the audited statements will serve as the basis for 
confirming the unaudited projected financial statements 
annexed to the Note and Stock Purchase Agreements as Exhibit 


11. In or about November, 1969", Lave'nthol was 
retained by Firestone to prepare the unaudited financial 
statements as of November 30 1969, referred to in said 

letter of November 12, 1969, copies of which were to be 
delivered to the Purchasers as aforesaid. 
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12. In or about November, 1969, Laventhol had 
knowledge, or in the exercise of reasonable care, should 
have had knowledge, that said audited statements would be 
delivered by Firestone to the Purchasers and would be relied 
upon the Purchasers in connection with the purchases of the 
securities hereinabove referred to. 

13. Thereafter, and on or about December 6, 1969, 
Laventhol completed the preparation of the said audited 
financial statements and delivered its said report to 
Firestone, which said report included a certification that 
the financial statements fairly presented the financial 
position of Firestone and the results of its operations 
for the period ended November 30, 1969 in accordance with 
generally accepted accounting principles, with an exception 
referred to in said certification. In connection with the 
preparation of the said audited statements and the delivery 
of said statements by Laventhol to Firestone and the deli¬ 
very thereof by Firestone to the purchasers of said secu¬ 
rities, Laventhol employed means and instruments of trans¬ 
portation and communication in inter-state commerce and 

ut >d the mails in connection therewith, directly and in¬ 
directly, as herein alleged and otherwise. 

, 

14. On or about December 16, 1969, Firestone 
delivered to the Purchasers copies of the said audited 
financial statements prepared by Laventhol as aforesaid. 
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In a letter dated December 16, 1969, accompanying said 
report, it was stated by Firestone that the financial state¬ 
ments had been "certified Laventhol, Krekstein, Horwath 
& Horwath, certified public accountants". 

15. In the said letter of December 16, 1969, 
Firestone advised the Purchasers that in the event the 
differences between the audited financial statements, pre¬ 
pared by Laventhol, and the unaudited statements annexed 
to the Agreement as Schedule B were determined by the 
Purchasers tc be such as would result in a change of their 
investment decision. Firestone would refund to the Purchasers 
the payments made by the Purchasers for the securities. 

16. The Purchasers relied upon the audited financial 
statements prepared by Laventhol as being truthful and correct 
and as correctly setting forth Firestone's financial con¬ 
dition and the result of its operations for the period ended 
November 30, 1969, and did not take advantage of the offer 

of rescission made by Firestone as hereinabove alleged. 

17. The said consolidated balance sheet, prepared 
by Laventhol was false and misleading in that said balance 
sheet reported that Firestone had deferred income of 
$2,834,133, whereas Firestone had no deferred income and 

in fact sustained losses in the period ending November 30, 
1969. 



7 
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18. The said consolidated statement of income 
and a schedule of deferred income, prepared by Laventhol, 
for the period ending November 30, 1969 was further false 
and misleading in that it reported: 

(a) sales of $22,132,607; 

(b) gross profit on sales (before deferred 
gross profit) of $2,317,687; 

(c) deferred gross profit of $1,795,500; 

(d) gross profit on sales, management fees 
and interest income of $981,579; 

(e) deferred income of $2,834,133. 


19. The said statement of income and schedule of 
deferred income were false and misleading in that: 

(a) the sales of $22,132,607 included, among 
other things, a purported sale of $15,393,000 which sale 
was never made, as Laventhol knew or, in the exercise of 
due care, should have know; 

(b) the gross profit of $2,317,687, and the 
deferred gross profit of $1,795,500 was false and mis¬ 
leading in that the said purported profit included the sum 
of $2,030,500, arising out of the said purported sale of 
$15 393,000, vhich sale was not, in fact, made, as Laventhol 
knew or, in the exercise of due care, should have known; 

i 

(c) the income of $981,579 was false and 
misleading in that said sum was grossly overstated as 
Laventhol knew or, in the exercise of due care, should 
have known. 
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20. The audited financial statements prepared by 
Laventhol described in a footnote the terms of the purported 
sale in the amount of $15,393,000, which description was in¬ 
tended to, and did in fact, convey the impression to the 
Purchasers that the sale had been made, and that the profit 
of $2,030,500 had in fact been earned, but was being de¬ 
ferred for accounting reasons. In truth and in fact, as 
Laventhol knew or, in the exercise of due care, should 
have known, the said transaction represented an option by 
Firestone to purchase the property from its former owners 
and a grant of an option by Firestone to the alleged pur¬ 
chaser to purchase the property. The purchaser from 

* Firestone did not in fact exercise its option to purchase 

. 

the property from Firestone and Firestone did net exercise 
its option to purchase the property from the former owners. 
As of November 30, 1969, Laventhol knew or, in the exercise 
of due care, should have known, that no transaction of sale 
had been consummated. 

21. By reason of the said audited financial 
statements prepared by laventhol and delivered to the pur¬ 
chasers, and the false and misleading representations con¬ 
tained in said audited financial statements, the Purchasers 
were not able to exercise an informed judgment as to the 
offer of rescission made by Firestone. 

22. The said financial statements prepared and 
submitted by Laventhol were further false in that the 
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certificate signed by the Laventhol stated that the financial 
statements fairly stated the financial position of Firestone 
and its subsidiaries, in conformity with accepted accounting 
principles "subject to the collectibility of the balance 
receivable on the contract of sale (see Note 4 of Note 2 of 
the financial statement)". The said "balance receivable" 
was $4,965,250; Laventhol knew or should have known that no 
such sum was due unless the Purchaser elected to consummate 
the purchase and, in fact, the said transaction was not 
consummated. 

23. By reason of the foregoing, Laventhol, in 
contravention of Sec. 17(a) of the Securities Act of 1933 
and Sec. 10b of the Securities Exchange Act of 1934 and 
Rule 10b-5 promulgated thereunder, aided and abetted and 
participated in the offer and sale of securities of Firestone 
by use of means or instrumentalities of interstate commerce 
or the mails, (a) employed a device, scheme or artif’ to 
defraud the Purchasers; (b) made untrue statements 
material facts or omissions to state mate*’al facts necessary 
in order to make the statements made, in light of the 
circumstances under which they were made, not misleading; 
and (c) engaged in transactions, practices and a course of 
business which operated as a fraud and deceit on the 


Purchasers. 




24. By reason of the foregoing, Allen Co. and 
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Allen Inc. have been damaged by Laventhol in the amount of 
$1,890,000.00. 


Fourth Affirmative Defense and 
Second Counterclaim of 
Allen Co. and Allen Inc. 

Against Laventhol _ 

25. Allen Co. and Allen Inc. repeat and reallege 
paragraphs 1 through 22 hereinabove. 


26. By reason of the foregoing, Laventhol, in 
contravention of Sec. 352-c of the General Business Law 
of the State of New York, used the following ?c':s or prac¬ 
tices to induce or promote the issuance, distribution, ex¬ 
change, purchase, negotiation and sale of the said securities 
of Firestone to the Purchasers within New York State: 

(a) fraud, deception, concealment, suppression and false 
pretense; (b) promises and representations as to the future 
which were beyond reasonable expectation and unwarranted 
by existing circumstances; (c) representations or state¬ 
ments which were false, where Laventhol (i) knew the truth; 
(ii) with reasonable effort could have known the truth; 
or (iii) made no reasonable effort to ascertain the truth; 
or (iv) did not have knowledge concerning the representation 
or statements made. 


27. By reason of the foregoing, Allen Co. and 
Allen Inc. have been damaged by Laventhol in the amount 


Of SI.890.000 -00. 




Fifth Affirmative Defense and 
Third Counterclaim of 
Allen Co. and Allen Inc. 

Against Laventhol _ 

28. Allen Co. and Allen Inc. repeat paragraphs 1 
-22 hereinabove. 

29. The contract entered into between Firestone 
and Laventhol for the preparation by Laventhol of audited 
financial statements as of November 30, 1969, was entered 
into for the benefit of the Purchasers and other purchasers 
of the securities of Firestone. 

30. Laventhol breached the said contract by 
negligently and carelessly performing the audit and ac¬ 
counting procedures required and by reason of said care¬ 
lessness and negligence, the audited financial statements 
prepared by Laventhol and delivered by Firestone to 
plaintiff were false and misleading. 

31. By reason of the breach of contract by 

* 

Laventhol as aforesaid, Allen Co. and Allen Inc. have been 
damaged in the sum of $1,890,000.00. 

Sixth Affirmative Defense and 
Fourth Counterclaim of 
Allen Co. and Allen Inc. 

Against Laventhol _ 

32. Allen Co. and Allen Inc. repeat paragraphs 1 
-22, 29 and 30 hereinabove. 

33. Laventhol was advised by Firestone that the 


audited financial statements which Laventhol had contracted 
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to prepare were to be delivered by Firestone to the Pur¬ 
chasers for the purpose of providing the Purchasers with 
truthful and correct financial data concerning the assets 
and liabilities and results of operations of Firestone for 
the period ending November 30, 1969, and that said financial 
data would be relied upon by the Purchasers in arriving at 
their decision to retain their investments in the securities 
of Firestone. 

34. 3y reason of the foregoing, Laventhol hadaduty 
to the Purchasers to exercise reasonable care and diligence 
in the preparation of said financial statements. 

35. In violation of said duty, Laventhol reck¬ 
lessly, negligently and carelessly prepared the said fi¬ 
nancial statements and failed to exercise reasonable care 
in the preparation of said statements whereby the said 
statements contained materially false and misleading re¬ 
presentations upon which the Purchasers relied, to their 
damage. 

36. By reason of the foregoing, Allen Co and 
Allen Inc. have been damaged in the amount of $1,890,000.00. 

Sixth Affirmative Defense and 
Fifth Counterclaim of 
Allen Co. and Allen Inc. 

Against Laventhol _ 

37. Allen Co. and Allen Inc. repeat paragraphs 


1-22, 29, 30 and 33-35 hereinabove. 






157a 

38. When Laventhol entered into its contract 
with Firestone to prepare audited financial statements of 
Firestone for the period ending November 30, 1969, Laventhol 
knew that said statement would be used by Firestone in con¬ 
nection with the sale of its securities. 

39. Laventhol knew that Firestone's conduct in 
connection with the sale of its said securities was in 
violation of law and that Firestone had made false and 
fraudulent representations to the Purchasers in connection 
with the sales of said securities as herein alleged and 
otherwise. 

40. Laventhol further knew and intended that the 
preparation of the financial statements herein referred 

to gave substantial assistance to Firestone in connection 
with the sales of said securities. 

41. By reason of the foregoing, Allen Co. and 
Allen Inc. have been damaged in the amount of $ 1,890,000.00. 

Seventh Affirmative Defense and 
Sixth Counterclaim of 
Allen Co. and Allen Inc. 

Against Laventhol _ 

42. Allen Co. and Allen Inc. repeat paragraphs 
1—22, 29, 30, 33-35, and 38-40 hereinabove. 


43. In the preparation of the said financial 
statements of Firestone, Laventhol was guilty of fraud. 
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concealment and misrepresentation in that it represented to 
any prospective purchaser of securities of Firestone that 
it had adequate knowledge and data upon the basis of which 
the financial statements were prepared, whereas, in truth 
and in fact, Laventhol had no such adequate knowledge. 

44. The aforesaid misrepresentations and omissions 
were knowingly and intentionally made by Laventhol with 
intent to deceive the public and to induce the Purchasers, 
among others, to believe that Laventhol had such adequate 
knowledge, and to rely and to act in reliance therein. The 


Purchasers did so believe and rely and act in reliance 
thereon to their detriment and damage. 

45. By reason of the foregoing and without any 
negligence of the Purchasers contributing thereto, Allen Co. 
and Allen Inc. have been damaged in the amount of 
$1,890,000.00. 

Wherefore, Third-Party Defendants, Allen Co. and 
Allen Inc., Charles Allen, Irwin H. Kramer demand judqme t 
in their favor as follows: 

1. dismissing the Third-Party Complaint; 

2. awarding to Allen Co. and Allen Inc. and asses¬ 
sing against Laventhc. 1 2 damages in the amount of $1,890,000.00. 
together with interest thereon; 













3. awarding to them the costs, disbursements 
and expenses of this action, including reasonable attor- 


1 59 * 


neys' fees; 


4. granting them such other and further relief 
as the Court may be deem owing and proper. 


Pollack & Singer 


By . - -- ' N f (JKXA .L' 

(a member of the firm) 
Attorneys for Third-Party 
Defendants 

Allen & Company, Incorporated, 
Allen & Company, Charles Allen, 
Irwin H. Kramer 
Office & P 0. Address 
61 Broadway 

New York, New York 10006 
(212) 952-0330 
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REPLY OF DEFENDANT/THIRD-PARTY PLAINTIFF LAVENTHOL TO 
COUNTERCLAIMS OF THIRD-PARTY DEFENDANTS FILED MARCH 21, 

1972 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


GERALD L. HERZFELD, 

Plaintiff, 

-against- 

LAVENTHOL, KREKSTEIN, HORWATH & HORWATH, 

Defendant. 

LAVENTHOL, KREKSTEIN, HORWATH & HORWATH, 

Third-Party Plaintiff, 
-against- 

THE FIRESTONE GROUP, LTD., ALLEN & 
COMPANY, INCORPORATED, ALLEN & COMPANY, 
CHARLES ALLEN, LEE W. MEYER, IRWIN H. 
KRAMER, RICHARD M. FIRESTONE, MARTIN A. 
SCOTT and DAVID BAIRD, 

Third-Party Defendants. 


71 Civ. 2209 
(ELP) 


REPLY 


-x 

Defendant and Third-Party Plaintiff LAVENTHOL, 
KREKSTEIN, HORWATH 4 HORWATH ("LKH&H") by its attorneys, 
WILLKIE FARR & GALLAGHER, for its Reply to the Counterclaims 
of THIRD-PARTY DEFENDANTS ALLEN & COMPANY and ALLEN & COMPANY 
INCORPORATED, alleges as follows: 

AS TO THE FI RST COUNTERCLAIM 

1. Denies each and every allegation contained in 
paragraph 1 of the Counterclaim, except admits that Third- 
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arty Defendants ALLEN & COMPANY, INCORPORATED and ALLEN & 

COMPANY contend that jurisdiction is based upon Section 22(a) 
of the Securities Act of 1933 and Section 27 of the 
Securities Exchange Act of 1934 and upon the principle of 
pendent Jurisdiction. 


2. Denies each and every allegation contained in 
paragraph 2 of the Counterclaim, except admits that Third- 
Party Defendants ALLEN & COMPANY, INCORPORATED and ALLEN & 
COMPANY purport to bring this Counterclaim under Section 17(a 
of the Securities Act of 1933, Section 10(b) of the Securitie 
Exchange Act of 1934, the rules and regulations of the 
Securities & Exchange Commission, under Section 352-c of the 
General Business Law of the State of New York, and Common Law 

3. Denies having knowledge or information thereof 
sufficient to form a belief as to the truth of each and 
every allegation contained in paragraph 3 of the Counterclaim, 

4. Denies having knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 4 of the Counterclaim. 

5. Denies having knowledge or information thereof 

sufficient to form a belief as to the truth of each and every 

allegation contained in paragraph 5 of the Counterclaim. 

. * * 
, 1 ’ 

6. Admits the allegations contained in paragraph 6 

of the Counterclaim. . . • • ' 

. •. v; 

7. Denies having knowledge or information thereof 
sufficient to form a belief as to the truth of each and * *• ' 
every allegation contained in paragraph 7 of the Counterclaim 









except denies, upon information and belief, that THE 
PIRESTONF GROUP, LTD. has offices located at 3^2 North 
Rodeo Drive, Beverly Hills, California. 
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8 . Denies having knowledge or information thereof 
sufficient to form a belief as to the truth of each and 
every allegation contained in paragraph 8 of the Counterclaii 

9. Denies having knowledge or information thereof 
sufficient to form a belief as to the truth of each and 
every allegation contained in paragraph 9 of the Counterclaii 

10. Denies having knowledge or information thereof 
sufficient to form a belief as to the truth of each and 
every allegation contained in paragraph 10 of the Countercla: 

11. Denies each and every allegation contained in 
paragraph 11 of the Counterclaim, except admits that it was 
retained by THE FIRESTONE GROUP, INC. ("FIRESTONE") to 
perform accounting services and further admits that it 
prepared and issued a report dated December 6 , 1969 which 
expressed an opinion on the audited financial statements 

of FIRESTONE for the period December 26, 1968 to November 
30, 1969. 


12. Denies each and every allegation contained in 
paragraph 12 of the Counterclaim. 

. 13. Denies each and every allegation contained in 
paragraph 13 of the Counterclaim, except admits that on or 
about December 6, 1969 LKH&H completed and issued a report 
of that date to FIRESTONE expressing an opinion on certain 





audited financial statements of FIRESTONE attached thereto, 
and refers this Court to said report (a copy of which is 
annexed hereto) for all of the matters contaihed therein. 

14. Denies having knowledge or information 
thereof suffic.ant to form a belief as to the truth of each 
and every allegation contained in paragraph 14 of the 
Counterclaim. 

15. Denies having knowledge or information 

thereof sufficient to form a belief as to the truth of each 
and every allegation contained in paragraph 15 of the 
Counterclaim. • 

16. Denies having knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 16 of the Counterclaim. 

17. Denies each and every allegation contained in 
paragraph 17 of the Counterclaim, and refers this Court to 
the copy of the report which is annexed hereto for all of 
the statements contained therein. 

18. Denies each and every allegation contained in 
paragraph 18 of the Counterclaim, a'nd refers this Court to 
the copy of the report which is annexed hereto for all of 
the statements contained therein. 

19. Denies each and every allegation contained in 


paragraph 19 of the Counterclaim. 






20 . Denies each and every allegation contained in 
paragraph 20 of the Counterclaim. 

21. Denies each and every allegation contained in 
paragraph 21 of the Counterclaim. 

22. Denies each and every allegation contained in 
paragraph 22 of the Counterclaim, and refers this Court to 
the copy of the report which is annexed hereto for all of 
the statements contained therein. 

23. Denies each and every allegation contained in 
paragraph 23 of the Counterclaim. 

2 1 *. Denies each and every allegation contained in 
paragraph 24 of the Counterclaim. 

AS TO THE SECOND COUNTERCLAIM 

25 . In response to paragraph 25 of the Counter¬ 
claims, repeats and realleges each and every allegation, 
admission and denial contained in paragraphs 1 through 22 
herein with the same force and effect as if set forth fully 
herein. 

26. Denies each and every allegation contained in 
paragraph 26 of the Counterclaim. ' 

27. Denies each and every allegation contained in 
paragraph 27 of the Counterclaim. 

AS TO THE Till HD COUNTERCLAIM 

28. In response to paragraph 28 of the Counter¬ 


claims, repeats and realleges each and every allegation. 




s 


adraiSSl0n “ d d6nlaI «“*«»•<• in paragraphs 1 through 22 ^ 
herein with the same force and effect as if set Perth f u n y 
herein. 

29. Denies each and everv aiio^n 

every allegation contained in 

Paragraph 29 of the Counterclaim. 

30. Denies each and every allegation contained in 

I Paragraph 30 of the Counterclaim. 

3-. Denies each and everv 

every allegation contained in 

Paragraph 31 of the Counterclaim. 

I A_S TO THE FOURTH COUNTERCLAIM 

32. In response to paragraph 32 of the Counter- 

claims, repeats and realleges earh ana 

j.j.eges each and every allegation 

admission and denial contained In paragraphs 1 through 22 

29 and 30 herein with the same force and effect as If S et 
forth fully herein. 

^3* Denies each and everv ai lonaf-i I 

very allegation contained in 

paragraph 33 of the Counterclaim except admits that it kne w I 
that FIRESTONE would use LKH&H's report for normal corporate I 

purposes including the sale of certain nr it 

certain of its securities. 

* Denies each and everv aiiorraf < 

every allegation contained in 

Paragraph 3- of the Counterclaim except admits that it h»d a 

3uty to exercise reasonable care and diligence in issuing its 

December 0, 1969 Report, which duty was fully and properly 
discharged. 

35. Denies each and every allegation contained in 
paragraph 35 of the Counterclaim. 
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jo. Denies each and every allegation contained in 

paragraph 36 of the Counterclaim. 

AS TO THE FIFTH COUNTERCLAIM 

37* In response to paragraph 37 of the Counter¬ 
claims, repeats and realleges each and every allegation, 
admission and denial contained in paragraphs 1 through 22 , 

2 9, 30 , 33 , 34 and 35 herein with the same force and effect 
as if set forth fully herein. 

38 . Denies each and every allegation contained in 
paragraph 38 of the Counterclaim, except admits that it knew 
that FIRESTONE would use LKH&H's report for normal corporate 
purposes Including the sale of certain of its securities. 

39. Denies each and every allegation contained in 
paragraph 39 of the Counterclaim. 

HO. Denies each and every allegation contained in 
paragraph Ho of the Counterclaim. 

Hi. Denies each and every allegation contained in 
paragraph Hi of the Counterclaim. 


AS TO TH E SIXTH COUNTERCLAIM 

H2. In response to paragraph H 2 of the Counter¬ 
claims, repeats and realleges each and every allegation, 
admission and denial contained in paragraphs 1 through 22 , 
29, 30 , 33 to 35 and 38 to HO herein with the same force and 
effect as if set forth fulJy herein. 


-7- 
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43. Denies each and every allegation contained in 
paragraph 43 of the Counterclaim. 


-l 1 !. Denies each and every allegation contained in 


paragraph 44 of the Counterclaim. 


45. Denies each and every allegation contained in 
paragraph 45 of the Counterclaim. 


FOR a first affirmative defense to each of 

THE COUNTERCLAIMS, LKH&H ALLEGES: 


46. The work done by defendant LKH&H in 


connection with the issuance of its report dated December 6, 
3969 and the report itself were in conformity with generally 
accepted accounting principles applied on a consistent basis 


and defendant LKH&H had reasonable ground to believe and 


did believe, after performing its work in strict compliance 
with generally accepted auditing standards, that the state¬ 


ments In the said report were true and accurate. 


FOR A SECOND AFFIRMATIVE DEFENSE TO 
EACFjLOF THE COUNTERCLAIMS, LKH&H ALLEGES 


47. Each counterclaim fails to state a claim upon 


which relief can be granted. 


FOR A THIRD AFFIRMATIVE DEFENSE TO 
E ACH J0F_THE COUNTERCLAIMS. LKH&H ALLEGES 


48. This Court lacks Jurisdiction of the subject 


matter of each counterclaim asserted herein. 
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FOR A FOURTH AFFIRMATIVE DEFENSE TO 
EACH O F THE COUNTERCLAIMS, LKH&H ALLEGES : 

^9- ALLEN & COMPANY and ALLEN & COMPANY, 
INCORPORATED are estopped to assert the counterclaims 
asserted herein by reason of their own fraudulent conduct. 

WHEREFORE, Defendant and Third-Party Plaintiff, 
LAVENTHOL, KREKSTEIN, HORWATH & HORWATH, demands Judgment 
dismissing the counterclaims of the Third-Party Defendants 
ALLEN & COMPANY and ALLEN & COMPANY, INCORPORATED, together 
with the costs and disbursements of this action. 

WILLKIE FARR & GALLAGHER 

Attorneys for Defendant and 
Third-Party Plaintiff, 

By 


New York, New York 10005 


Lav^rithol, Krekstein, Horwath 
frwath 




[A Member oi^tfle Firm) 
fice & P. 0. (Add ress 
e Chase Manhattan Plaza 
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REPORT DATED DECEMBER 6 l qcq Awurycn 

AVIiN'I IIOL KRI-KSTON HORVATH & HORVATH 9 


TO FOREGOING REPLY 


CFJ<Tirii:n it.tjuo accountants 

3700 WltSHIRC OCHJLCVARO 
tOS ANGCLtS, CALIf. 90005 
(2131 381-5393 

orriccs THROUGHOUT THE WORLD 


Board of Directors 

The Firestone Group, Ltd. 

Beverly Hills, California 


We have examined the consolidated balance sheet of The Firestone Group, 
Ltd. and its wholly owned subsidiaries as at November 30, 1969 and the relat'd 
consolidated statement of income and retained earnings from date of inception on 
December 26, 1968 to November 30, 1969. Our examination was made in accordance 
with generally accepted auditing standards, and accordingly included such tests 
of the accounting records and such other auditing procedures as we considered 
necessary in the circumstances. 

In our opinion, subject to the collectibility of the balance receivable 
on the contract of sale (see Note A of Notes to Financial Statements), the 
accompanying consolidated balance sheet and related consolidated statement of * 
income and retained earnings present fairly the financial position of The Firestone 
Group, Ltd. and its wholly owned subsidiaries as at November 30, 1969 and the re¬ 
sults of its operations from date of inception on December 26, 1968 to November 30, 
1969, in conformity with generally accepted accounting principles. 


Certified Public Accountants 



December 6, 1969 







ASSETS 


Cash 

Cash restricted (Note 2) 

^urrent portion of notes receivable (j» 0 t. 3 ) 

rd r'? " c,lw * iu <"> eo "troet of ,.i, J 
(due in .anuary 1970; Note 4) 

Opposite on purchase apicaitl -- - 

held for sale (enctrrbered) 
rrepAld •xn*n»es 
Supplies Inventory 

Total current assets 

-ang-tern notes receivable (Sots 3) 

-ess current portion 

01 ret,iv * bu - — 

Property and equipment, at cost- 
equipment 

leasehold leproveoents 

less accumsr.t.d depreciation (ser.ttht-lth. method) 
Other assets: 

deferred charges (Note 5) 
jX'ferred Incoec taxes (Note 6) 

!re = affiliated companies 

Cash restricted (Kote 2) 


TW FIRESTONE CROUF, LTD. AND SUBSIDTAirre 
CONSOLIDATED BALANCE SHEET - NOVEMBER 30, 1969 


41,686 
•233.301 
• 63,000 

'*,990.250 
185,743 
•389.567 
365.240 
_ 20.000 


Current liabilities: 

Notes payable, banks 
Contract payable (Note 4} 
Accounts payable 
Payroll taxes payable 
Incone taxes payable 


Total current liabilities 


LIABILITIES and SRAREHOLDERS• EQU.TT 


•,739,807. 

65.000 


•4,823. 

1,047 . 

•r.m: 

6.926. 


875,418- 

98,674' 

96,073 

st, nr 

. 30,116 . 


6,290,987 Long-term notes payable (Note 3) - 

8,674,607 Deferred Income (Notes * and 7> 

' 1.013.250 Contingent liabilities .„d co-.lt-.nt. (Not.. 12) 
. Shareholders' equity: 

issued and outstanding (Note 1) 

Capital In excess of par value 
Retained earnings 

-LM.W 


• 932,000 

3,993.000- 
624,322 
51.324 
335.417 

3,938.083 

3.761,7 


2,834.133 

• >#.• ,- 

/rISC7> 


» 66.667 
530.501 
_ 66.916 


684,084 






S 13.216.PM 


See notes to financial stetamen 


Vf 

O 


financial STATEMENTS annexed to foregoing reply 
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THE FIRESTONE GROUP, LTD. AND SUBSIDIARIES 
CONSOLIDATED STATEMENT OF INCOME AND RETAINED EARNINGS 
FROM DATE OF INCEPTION ON DECEMBER 26, 1968 TO NOVEMBER 30, 1969 


Income: 

Sales 

Cost of sales 

Gross profit on sales (before 
deferred gross profit) 

Deferred gross profit (Note A) 

Gross profit on sales 
Management fees 
Interest income 

Total income 

Expenses: 

Operating 

Interest 


Income before income taxes 

Income taxes: 

Current 

Deferred (Note 6) 

Net income 

Retained earnings, beginning 
Retained earnings, ending 
Earnings per share 


$ 22,132,607 
19.81A.920 


2,317,687 

1,795.500 

522,187 

2A0,822 

218.570 

981,579 


$ 696,801 
180.299 


877.100 


104,A79 
136,237 



66,916 


0 

i_ 


km 


See notes to financial statements. 






N °TE S TO FINANCIAL STATEMENTS ANNEXED TO FOREGOING REPLY 

THE FIRESTONE CROUP, LTD. AND SUBSIDIARIES 

NOTES TO CONSOLIDATED FINANCIAL STATEMENTS 
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NOVEMBER 30, 1969 

f 

ms^^raccompanyi^'fi^on^rrstatcmrt 0 '- 0 "! . lncoir P° ra ' ;cd on 26, 

ana all of its subsidiaries wWcJ ^stn™ ° f 

Firestone Development Corporation 
Firestone Equities Corporation 
Firestone Management Corporation 
Firestone Securities Corporation 
Housing Resources, Inc. (see Note 8) 

"nnLla^stato^n?:^" 1 ' Cra " SaCtl “" S ha “ C b “" eliminated in the aeeompanyin. 

The Company issued 499 999 shares n f ^ , , 

An additional 166 6 7 hL its common stock for cash at $1 per share. 

s- r 

T werJ a recordc!; a atl!6r66; tS ' ” hi ' h , had ddst b asis for income tax purposes, 
co, :T stock^exchanged^therefor^nd" 1 . liability^of ^ 

properties'under1vine'the £ **”““■ ^ ^ — ^He^ 5 

y g the three agreements were subsequently sold for $316,000. 

Syndication sa^es QCC ° UntS . re P«sents interest income received in advance from 
svndirifpc^ 1 * ma ° pri ° r Co Novcmber 30, 1969. Under the terms of the 

able to the ZZzny^n^TnZry*2 mo. fUndS ^ “““‘"^n.Hy avail- 


L on 8 uh?T r,° te r payable re Present encumbrances on properties sold to syndicates 
from 6 C r/ ,°T ny rCmainS primarily These notes bear interest o^ 

fnn W? 7 :? - P ° r annura ‘ 0f the long-term balance due at November 30 1969 
PP ox raa e y $ ,000,000 is payable in instalments through 1981 and the balance 
is payable in instalments through 1984. • balance 

The long-term notes receivable resulting from sales of properties to svndicate* 
(and on which the Company remains obligated for existing first truer a a \ 

uT::,: l T: y al1 inciusiw i ™' Sis. “ 

l ° 18 * uanac ’ Pr ovlsion:, for payment require interest only for ten 
maturity' ' P r ‘«i|wl payments sutflcicnt to amortize the notes throu c h 









THE FIRESTONE CROUP, LTD. AND SUBSIDIARIES 
NOTES TO CONSOLIDATED FINANCIAL STATEMENTS (CONTINUED) 

NOVEMBER 30, 1969 
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6 - ^KKKZaK^r a= r, tcin *- 

which arc currently reportable fnr • S lntcrcst received in advance 

•• zzz?* Mch 

7 - sold pt rr y -«•“«*»«.»« *„ 

a period of three years. One third of the ™ n ~ refundable management fees for 
income when received. The balance of * i c na E c raent fees are taken into 
interest is taken into ^tL^! ^ 

8 * Io. h of the t: P l 0yC %°* iIOUSinS *“> provides 

may subsequently be enhanced for ° f °. USlnE Re sources, i nc . Such stock, 

The amount of Firestone Croup TV^ ° f ^ Firestone Croup, Ltd. ’ 

the book value of the Nousinp'resource^ ‘ lssuable therefor will depend upon 
Firestone Croup, Ltd! stock at the Mm^of"* 1*°* th# markCt Valuc The 
book value of Housing Resources, inc. ^ 1%9 ‘ th ° 

in the Firestone GrouJ, Ltd^at^lO^e/shaJe^ ** aCquiTe 2 ’ 500 shares of stock 

’ "annual^salary^of^$60 IZ^TuTl J 1 ™*™ ” iU a b ^ 

(.OW) of the Company's gross income X Z° four “ tenth - ^ percent 
annual amount of $40,000. Mr Scott'*’ cmol " US 001 t0 Gxceed an a 8gregate 
base annual salary of $36 OOo'n1u« » k Pl ° yme ? t a 6reement provides for a 

of one percent (.0024) of*the eross i ° nUS Gqual to twcnt y-four one hundredths 

exceed aggradea„n„°aY t a:„u 8 ;t“f«r000 t iK *1 ^ ta 
for the period. * ’ 00 ’ Maximum bonus hr . been paid 

options to purchaso t 100^000 l! sharos P of d the <1 c all£Ie ' St ° Ck opl - Ion pUn under which 
authorized to bo granted to . “ ? Corpany’s co™,on stock were 

' lOOX of the fair value at dale of gra« A^of N STa 1 ' “ ‘ CSS thau 
had been granted under the plan No cYrees !,?" 30> 1969 1,0 opClons 
connection with the options under rhe ptan “ 1U '” ad,i E ° laC °" a i " 

The Company has contracted to purchase for syndication thlr..., , 

Km- ^*2, ‘^°r nnj nr^i; oc 

through April 1970? transacEi ° n= ar0 expected to close in December 1969 

M wflS l At ?he ^7, COn T l0rC< ' ° na ° £ Eha acquisitions at a cost of 

Zn'oddition. the Com^y coUec ZtfTt f “ »’°'' 3 -'' 20 - 
amount of $384,978. y f ° nt 18 interest income in the 

In December 1969 the Company received $100 000 fn mc-v. _ j ■ . 

approximately 5585,000 u.v'rd a Sf'Sw! Sm to‘o Ptl ;?* , 

another syndication of approximately S3 155 ooo S’” connection with 
property is 52.800.000. ' ' 3 - ,ji ’°00- The cost of the underlying 
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^properties* in S c °ccs°“f thci^ost‘“"tf *** “1°" thc f tcs' rescuing 

• &: css aiimonies i ~ i *» eioss 

hospitals eontalning L appro-imately b l bOoT'd' 3 6r ° Up 0f convalescent 

to the former owners. P l n Nove nber 1969 It**? Th * propcrties were leased back 
means of a contract of sale. * 969 the Compan y sold th e properties by 

properties provide" ^o^the following ; FireSt0ne Group * Ltd * Purchased the 

Assumption of existing first trust deed liens $ 5>822 283 

N monM P ? yablC ’ SCCUred h y second trust deed, requiring 

£ir of prtncipai *--- « 8 

Cash: 3,540,217 

Upon contract execution 1 

On December 20, 1969 5,000 

On January 30, 1970 25,000 

o aaa 


3,540,217 


5,000 

25,000 

3.970.000 


The contract of sale provided for the following: 
Assumption of existing trust deed liens 

Upon contract execution 
On January 2, 1970 
On January 30, 1970 
Note secured by trust deed in favor of 

In!oJ^ re ! t0ne v Gr0UP ’ Ltd ‘ re 9 u rring monthly 
amortization based on twenty-five years with 

interest of 8-1/2%; final payment due in 120th 


$-13 ^ 62.500 


9,362,500 

25,000 

25,000 

4,965,250 


1.015.250 


tkc i £—15.393.000 

buyer ^ llqUidated da "*S- of $185,000 if the 

included ln the — 

the January 30 1970 navjrr ?! ’ S1 ! 7 ”- 500 “ U1 bc considered realized when 

deferred income in the consolida^rblla^ce s^eet”" a,0t,Un,; iS inCl “ d<!d in 

»uS2 To'lttl ‘“"T" 0 " “ Uh Indies 

cncrctrom. These periods range from 30 to 36 months. 
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On November 13 196Q fv,n n , 

November 10, 1969 with Allen A°r DirecLors a PP*"oved an arrangement dated 

of UP t. 57. 500,000 pritlpal^Zr^f r?/2 P 7° ratCd f0r PriVilt<! Pl ° Ce " C " t 
Company due December 1 IQ?'; 2/ ‘ P rorilssor y notes of the 

The Firestone Group Ltd to be 150,000 s,iares of the common stock of 

shares of common stock at $? r ? “ Un JS ° f $250 >°00 notes and 5,000 

date for the placement is December ^ ?J 6 9 The cl “ ln 8 

$7,650,000 net of fees naid !! 6 *. 1969, The Company will realize 

issue is placed. ^ connection with the placement if the entire 


H 
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GERALD L. HZEZFELD, 


Plaintiff, 

-against- 

LAVENTKOL, KREKSTEIN, KORWATH £> 
HORWATH, 

Defendant. 


LAVENTHOL, XREK3TSIN, HORWATH & 
KORWATH, 

Third-Party Plaintiff, 
-against- 
THS firestone group, ltd., 

ALLEN & COMPANY, I!ICORPORATED, 

ALLEN f, COMPANY, CHARLES ALLEN, 

LEE W. MEYER, IRWIN H. KRAMER, 
RICHARD M. FIRESTONE, MARTIN A. 
SCOTT and DAVID 3AIRD, 

Third-Party Defendants. 


ALLEN 5, COMPANY and ALLEN & 

COMPANY INCORPORATED, 

Third-Party’ Coun to rc1 aircants, 
-against- 

LAVENTKOL, .’CP.ZI'3FEIN, HORWATH h 

HORWATH, 

Third-Party Counterclaim Poscordcnt. 
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Blun, Haimoff, Gersen, Lipson & 
Szabad, Mew York City, for 
plaintiffs; Louis Haimoff, 

Naw York City, of counsel. 

Willkie Farr & Gallagher, New 
York City, for defendant and 
third-party plaintiff Laventhol, 
Krekstein, Horvath & Horwath; 
Louis A. Craco, Jack David and 
Patricia Anne Williams, New 
York City, of counsel. 

Pollack & Singer, New York City, 
for third-party defendants and 
third-party counterclaimants 
Allen & Company and Allen & 
Company Incorporated; Daniel 
A. Pollack and Martin I. 
Kaminsky, New York City, 
of counsel. 


MacHAHON, District Judge. 


This action was tried to the court, without a 

jury, on eleven trial days, commencing October 15, 1973 

and ending October 29, 1973. Plaintiffs, Gerald L. Herz- 

feld and General Investors Co., a partnership, 1 invoking 

2 

federal question and pendent jurisdiction, sue the pub¬ 
lic accounting firm of Laventhol, Krekstein, Horwath & 
Horwath ("Laventhol") under the anti-fraud provisions of 
S 10(b) of the Securities Exchange Act of 1934 ("the 
Act ) , 15 U.S.C. § 78j(b); SEC Rule 10b-5 promulgated 


I 










9 ik 


wher.iur.dar, 17 C.F.i*. •j 21o.l0b-5; ;;ew York General nusl- 
noas Law j 352-c (McKinney 1968); and the common law. 

✓ 

By leave of court, Laventhol has impleaded 
third-party defendants Irwin H. Kramer and Allen & Com¬ 
pany Incorporated, claiming these defendants should in- 
oomnify it for any liability to plaintiffs. Allen l 
Company and Allen t Company Incorporated (collectively 
Allen") counterclaim against Laventhol seeking damages 
under § 10(b) of the Act, Rule 10b-5, § 352-c of the 
New York General Business Law, and the common law. 

This action arises out of a private placement 
of $7.5 million of securities on December 16, 1969 by 
The Firestone Croup, Ltd. ("FGL"), a Delaware corpora¬ 
tion engaged ir. real estate syndication with its prin¬ 
cipal place of business in California. The securities 
in question were sold in units consisting of a $250,000 
note and 5,000 shares of FGL common stock, at a price 
of $255,000 each. FGL hired Allen, an investment bank¬ 
ing firm, to assist with the private placement and re¬ 
tained Laventhol to perform an audit of FGL’s financial 
statements and to prepare and issue a report and audited 
financial statements for the eleven-month period ending 
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Kovner 30, 1769. Lavunthol know that its report and 
audited financial statenents would be relied upon by 
< Allen and by prospective investors. 

In 1971, FGL petitioned for reorganization un¬ 
der Chapter XI of the federal bankruptcy law. During the 
bankruptcy proceedings, the $250,000 notes contained in 
each unit were converted into 25,000 shares of FGL pre¬ 
ferred stock, and the 5,000 shares of common stock were 
reverse split 10 for 1, becoming 500 shares of new- com¬ 
mon stock. The value of the units, as‘of October 1, 1971 , 
was estimated at trial to be $27,750 each. 

• 

Plaintiffs and Allen contend that the report 
and financial statements, prepared and issued by Laven- 
thol on December 6, 1969, were materially misleading and 
that their reliance on the report led to the damages 
they subsequently suffered. 


Essentially, plaintiffs and Allen challenge the 
accounting treatment accorded by Laver.thol to the pur¬ 
ported purchase and sale by FGL of certain nursing home 
properties in November 1969. in the audited report, 
Laventhol treated those transactions as an acquisition 


and sale in which FCL first supposedly purchased the 
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n»UMin i tomes -Ton :a«« r ; f:rsla , lnc . 

’ "° r 51 '' 3<,:! >S°° on November 22, 1969 and than, 
four day, latar, sold then, to Continental Recreation 
Company, Ltd. ("Continental", for 515,393,000 on Novem- 
bar 25, 1953. Moreover, in the report's income state- 
, Laventhol -reated ns currant income $235,000 and 
“ deferred gross profit 51,795,000 of the projected 
profit from the transactions. 

. Plaintiffs and Allen contend then the account¬ 
ing treatment accorded the Monterey-Continental trans¬ 
actions ("Monterey transactions") was incorrect and' not, 
as Laventhol represented, "in conformity with generally' 
accepted accounting principles" and that the financial 
statements did not "present fairly the' financial posi¬ 
tion" of FGL as of November 30, 1969.- Specifically, 
they claim that the Monterey transactions were "phony" 
and intended solely to give support to the private 
P en_nt ana tr.at Laventhol knew or should have known 
they.'were "phony," or that the transactions involved 
nothing more, than an option to buy/property at the 

buyers' discretion and that Laventhol knew or should 
hava fcnoi/n th-am to ba options. 
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The purchase and sale of the nursing homes was 
the largesc single transaction in the history of FGL. 

The magnitude and importance of the Monterey transac¬ 
tions can be shown by a comparison of the financial con¬ 
dition of FGL/ with and without the Monterey transac— 


tions, as in the table 

below: 




Monterey 

Included 

Monterey 

Excluded 

Sales 

$22,132,607 

$6,739,607 


Total Current Assets 

6,290,987 

1,300,737 


Net Income 

66,000 

-169,000 

(Loss) 

Deferred Profit 

1,795,000 

None 


Earnings/Share 

lOjzf 

-25^ 

• 

(Loss) 


Thus, to the eye of a prospective investor, 
whether FGL appeared to be a profitable or unprofitable, 
a healthy or ailing, company depended on the recognition 
of the sales proceeds and the profit from the Monterey 

i 

transactions in the company's financial statements. If 
the Monterey transactions were not included in the au¬ 
dited financial statements, it was likely that the pri¬ 
vate placement would not take place. 

Mindful of tha importance of the Monterey 
transactions and their treatment in the Laventhol report, 
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w * % turn to a cons {.deration of Lli«_- auditing .stops taken 
l)y Laventhol with regard to these transactions. 

THE AUDIT 

Richard Firestone, president of FGL, called 
Arnold Lipkin, a Laventhol partner, in mid-November 1969 
and told him that an audit of the financial statements of 
FGL, as of November 30, 1969', would be necessary. Laven¬ 
thol then proceeded with the audit under the direction 
of Lipkin, as partner in charge, and Morris Schwalb, as 
manager of the audit. Schwalb discussed the audit with 
Chester Wadley, controller of FGL, on November 17, and 
thereafter Schwalb met with Lipkin periodically to dis¬ 
cuss the mechanics of the audit. 

A few days after November 26,. when the FGL con¬ 
tract with Continental was reputedly signed, the exist¬ 
ence of the FGL-Monterey and FCL-Continental contracts 
came to Schwalb's attention. In early December, Schwalb 
sought Lipkin's advice as to the proper way to report 
the transactions. Lipkin requested copies of the con¬ 
tracts and, after reading them, met with a Laventhol 
partner named Leonard, an expert in the hospital field, 
to discuss the reasonableness of the consideration in 




the eon tract 
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Schwalb and Jerome Gottlieb, a Laventhol part¬ 
ner, net with Martin Scott, vice-president and director 
of FGL, in late November or early December. Scott in¬ 
formed them that Richard Firestone had initiated both 
agreements and that Scott was dealing with a Mr. Abramo- 
witz, president of Monterey, in order to assemble the 
documentation necessary to fulfill the contract terms. 

Lipkin met with Firestone on December 2 and 
asked him about the details of the Monterey transac¬ 
tions. Firestone told Lipkin that the agreements were 
legitimate, arms-ler.gth contracts, made in the normal 
course of FGL 1 a business. Firestone also provided Lip- 
kin with a memorandum containing references respecting 
Max Ruderian, president and controlling stockholder of 
Continental. The memorandum stated that Ruderian had 
been engaged in real estate syndication for fifteen 
years and was: 

M [T]he dean of the syndicators and 
has tutored almost all of the 
large syndication firms now op¬ 
erating. . . . We've know tsic] 
him for the last four years or 
so. He is very well know fsicl 

i 
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in Southern California and en¬ 
joys probably the top reputa¬ 
tion in the field. His opera¬ 
tions run into multi-millions 
of dollars annually." 


The memorandum calculated Continental’s net worth as 
"over $100,000," consisting of miniature golf courses 
and other assets. Ruderian's business practice was to 

"buy and resell prior to final payment on his sales con- 

••1 • • .*.*.. •** 

tracts." Firestone concluded: 


"Arnold, this man and his com¬ 
panies are very valued contacts 

. so if you speak to him 

please handle him with kid 
gloves we don't want to lose 
him for future transactions." 


Lipkin, an attorney and a member of the bar 
of Illinois (he had only practiced law for one year, 
in 1955), examined the Monterey contracts to determine 
the proper accounting treatment and concluded that they 
were legally enforceable. The Monterey-FGL agreement 
provided for payment of $5,000 on execution of the con¬ 
tract, $25,000 on December 20, 1969, and $3,970,000 on 
or before January 30, 1970. The amount of $5,822,283.09 
was payable "in favor of various institutional lenders," 
and $3,540,216.91 was payable in equal monthly install¬ 
ments, at 9-1/4% interest, over twenty-five years. The 
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contract also stated, in Exhibit B: 
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"Buyer reserves the right at any 
time after 1/30/70 or upon pay¬ 
ment of the $3,970,000 cash down 
payment as required herein to 
convert this contract of sale 
to a conventional sale at which 
time Title shall pass to Buyer, 
subject to the existing mortgages 
of record and the balance of this 
contractual obligation shall be 
converted to a mortgage and note. 
Seller shall execute his grant 
deed in favor of buyer and buyer 
shall execute his note and mort¬ 
gage in favor of seller." 


The FGL-Continental contract contains identi- 
cal language to that just quoted, with the substitution 
of the figure $4,965,250 for $3,970,000. That agreement 
provided for cash payments of $25,000 on execution of the 
agreement, $25,000 on or before January 2, 1970, and 
$4,965,250 on or before January 30, 1970. The amount 
of $9,363,500 was to be paid "in favor of various lend¬ 
ers," and $1,015,250 was payable in equal monthly in¬ 
stallments, at 8-1/2% interest, over ten years. The 
Continental agreement also provided that: 


"Buyer shall pay to Seller in 
addition to those amounts al¬ 
ready paid the sum of $185,000. 
in the event of failure to com¬ 
ply. Said additional $185,000. 
shall be liquidated damages." 
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After studying the contracts# Lipkin consulted 
Eli Boyer, a Laventhol partner, about Ruderian. Boyer 
knew Ruderian through various charitable endeavors as a 
man of substance and means and was familiar with Ruderi¬ 
an' s reputation as a leading land syndicator. Boyer knew 
of one occasion in 1969 when Ruderian and his partner, 
Albert Spiegel, gave $50,000 in land and trust deeds to 
charity. Boyer told Lipkin all that he knew about Ru¬ 
derian and early in December telephoned Ruderian, in 
Lipkin's presence, and spoke to him over a speaker phone 
about the Monterey transactions. Ruderian told Boyer 
that: 


"I [Boyer] should have no con¬ 
cern about their interest in 
this deal, their ability to 
complete it and the financial 
backing they had with respect 
to its final conclusion." 


Ruderian also told Boyer that he had executed the FGL- 
Contineatdj contract, regarded it as binding on Contin¬ 
ental, and intended to comply with its terms. 

After the telephone call to Ruderian, Lipkin 
called three bankers given as references for Ruderian 
in Firestone's memorand<om and discussed Ruderian's 
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reputation and credit with them. Each replied that Ru— 
derian was "a very legitimate, outstanding, substantial 
business person." 

Lipkin then discussed the proper accounting 

treatment to be accorded the Monterey transactions with 

Charles Chazen, Laventhol's national partner for au- 

5 

diting and accounting. In the course of several con¬ 
versations, Chazen told Lipkin that the proper way to 
reflect the transactions in the financial statements 
was to take into current income the two $25,000 cash 
payments and the $135,000 in liquidated damages pay¬ 
able under the Continental contract. Chazen also in¬ 
structed Lipkin that Laventhol could not give a "clean" 
or "unqualified" opinion because the down payments were 
too small to give the buyer more than a thin equity in 
the property and the buyer had no recourse against the 
seller because a purchase money mortgage was involved. 
As Chazen testified, "conservative accounting dictated 
a qualification with respect to the collectability of 
the receivable resulting from the transaction." 

Due to the magnitude of the transactions, 
Chazen felt it wise to verify the accounting treatment 
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t.»a enforceability of the contracts with someone more 

experienced in real estate matters. Chazen, therefore, 

‘ulted a Laventhol partner named Zeman, who suggested 

an attorney be called. With Lipkin and Zeman pres- 

***' Chazen telephoned Julius Borah, a Los Angeles at- 
torn«y. In a short conversation# chazen told Borah thafc 

the contract provided for the sale of interests in land 
and ^Inscribed selected parts of the contracts to Borah, 
uc h ns, the amounts involved and the fact that the 
9 tim,nt provided for a non-recourse note and the li¬ 
quid., tod damage clause in the Continental contract.. 

Chazon then asked Borah if the contract were legally 
enfo L enable, "within its terms.” Borah replied that 
the contract was valid. Borah did not ask to see the 
docmmmta, nor were the contracts read or shown to him, 
Pllu the fact that his office was only a half-hour's 

driVt * aWay from Laventhol's office. Chazen did not in- 
quiro of Borah whether title to the properties had 
pa^ul Lo FGL "because I knew title hadn't passed.," 

Lipkin testified that the conversation with 
Borah confirmed his opinion that the contracts were 
valid and enforceable. 
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On December 4, Chazen and Lipkin met with Fire¬ 
stone, Scott and Alan Scharf, Firestone's investment, ad¬ 
visor, at Firestone's office. The Laventhol partners 
told Firestone that only a portion of the $2,030,000 
profit from the Monterey transactions would be reported 
as current income for the period ending November 30. 
Firestone disagreed strongly, arguing that the entire 
profit should be recorded as current income. Scharf 
agreed with Firestone and threatened Laventhol with a 
lawsuit if the private placement fell through. The 
Laventhol people remained adamant, however, and re¬ 
fused to alter their treatment of the profit on the 
Monterey transactions. 

Thus, when the report was issued on Decem¬ 
ber 6, the Monterey transactions were recorded as a 
purchase from Monterey and a sale to Continental, the 
profit being divided into $1,795,000 of deferred in¬ 
come and $235,000 of current income. 

\ 

At some time during the audit, Schwalb dis¬ 
covered that the Monterey transactions were not re¬ 
corded on the books of FGL. it was, therefore, de¬ 
cided that an adjusting entry was necessary and such 


-14- 







190a 

an entry was prepared. Schwalb instructed Wadley to make 
the adjusting entry on FGL's books by letter on Decem¬ 
ber 19, 1969. 

Laventhol also decided to issue the report as 
a "qualified" opinion. Thus, on December 7 or 8, Schwalb 
called Wadley and told him to return all copies of the 
report to Laventhol immediately, saying, "there will be 
hell to pay if we don't get them back, and don't send 
them by mail, send them by messenger." Wadley returned 
the copies of the report and Laventhol substituted a 
new report which stated that it fairly reflected FGL's 
financial condition "subject to the collectibility of 
the balance receivable on the contract of sale (see 
Note 4 of Notes to Financial Statements)." This addi¬ 
tion was the only change in the report, and it was this 
qualified" opinion which was seen by the investors, 
including Herzfeld. 


tion: 


Chazen explained the meaning of the qualifica- 


What the qualification means is 
that it was the auditor's con¬ 
cern that because of the cir¬ 
cumstances surrounding the trans¬ 
action, including the amount 3 
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required to be paid initially 
and the fact that it was a non¬ 
recourse note and the fact that 
it was a purchase money mort- 
gaqe, that all of these consid¬ 
eration.-; led the auditors to 
believe that they were in no 
position to give an opinion on 
the financial statements, in¬ 
cluding this receivable because 
of the possibility of its fail¬ 
ure to be collected." 
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The qualification, however, was not intended by Laventhol 
to cast doubt on the transaction as a bona fide sale. 


Neither the purchase from Monterey nor the sale 
to Continental was ever consummated. FGL never received 
the second $25,000 dewn payment or the liquidated damages, 
or any other additional sum of money from Continental on 
this transaction. 

PLAINTIFFS' 10b-5 CLAIM 


The essential facts which plaintiffs must prove 
here in order to establish a civil claim for relief under 

N 

§ 10(b) of the Act and Rule L0b-5 are that (1) Laventhol's 
report was materially misleading, (2) Laventhol knew that 
the report was misleading (scienter), (3) plaintiffs re¬ 
lied upon the report, and (4) plaintiffs suffered damages 
as a result of such reliance. 
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WAS THE LAVEi.’THOL REPORT 
MATERIALLY M TS LEAD iMr:*?* 


We must first determine whether the audited re- 

- — — iMu . d by Laventhol wa3 

leading in. a material way. As we have discussed previ- 

ly. th - answer to this question turns on whether the 
Monterey transactions were properly reported by taventhol. 

Much has been said by the parties about gener¬ 
ally accepted accounting principles and the proper way 
for an accountant to report real estate transactions. „e 
think this misses the point. Our inquiry is properly fo¬ 
cused not on Whether Laventhol's report satisfies esoteric 
accounting norms, comprehensible only to the initiate, but 
whether the report fairly presents the true financial po¬ 
sition of Firestone, as of November 30, 1969, to the un¬ 
tutored eye of an ordinary investor. 

A major congressional policy underlying the anti¬ 
fraud provisions of the securities laws is the protection 
of investors who rely on the accuracy and completeness of 
information made available to them in connection with the 
purchase or sale of securities. Accordingly, those having 
greater access to information about which the investor is 
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presumably uninformed, or those having a special rela¬ 
tionship to investors, have an affirmative duty of dis¬ 
closure. A knowing failure to discharge this obligation 

8 

will justify an award of damages under Rule 10b-5. 

There can be no doubt that Laventhol knew that 
its audited report was required for the FGL private place 
ment and that investors would be relying on the financial 
statements. Thus, Laventhol had a special duty to issue 
a truthful report, because it had access to information 
concerning FGL which was not available to investors and 
because it knew investors were depending on Laventhol, 
as a public accounting firm, to reveal the truth about 
FGL's financial condition. 

Traditionally, the accounting profession and 
the courts have recognized that an auditor or public 
accountant owes a duty to the public to be independent 
of hi3 client and to report fairly on the facts before 
him. Thus, the SEC has said: "[t]he public account¬ 
ant must report fairly on the facts as he finds them 
whether favorable or unfavorable to his client. Hi 3 

duty is to safeguard the public interest, not that of 
9 

his client.” 
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The full disclosure by insiders, which is man¬ 
dated by the securities laws, coincides with and reinforces 
the accountant's professional duty to investors who read 
his reports. This duty cannot be fulfilled merely by fol¬ 
lowing generally accepted accounting principles. Thus: 


"Compliance with generally accepted 
accounting principles is not nec¬ 
essarily sufficient for an account¬ 
ant to discharge his public obli¬ 
gation. Fair presentation is the 
touchstone for determining the ad¬ 
equacy of disclosure in financial 
statements. While adherence to 
generally accepted accounting prin¬ 
ciples is a tool to help achieve 
that end, it is not necessarily 
a guarantee of fairness."10 


Indeed, compliance with generally accepted accounting 

principles will not insulate an accountant from criminal 

11 

culpability for fraud. 


S 


"[T]oo much attention to the ques¬ 
tion whether the financial state¬ 
ments formally complied with prin¬ 
ciples, practices and conventions 
accepted at the time should not 
be permitted to blind us to the 
basic question whether the finan¬ 
cial statements performed the 
function of enlightenment, which 
i3 their only reason for exist¬ 
ence." In re Associated Gas & 


Electric Co., 11 
1'daJ-iJ (1^42) . 


S.E.C. S75, 
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The policy underlying the securities laws of 
providing investors with all the facts needed to make 
intelligent investment decisions can only be accomolished 
if financial statements fully and fairly portray the ac¬ 
tual financial condition of the company. In those cases 
where application of generally accepted accounting prin¬ 
ciples fulfills the duty of full and fair disclosure, 
the accountant need go no further. But if application 
of accounting principles alone will not adequately in¬ 
form investors, accountants, as well as insiders, must 
take pains to lay bare all the facts needed by investors 
ini_ej.prst tna j-inancial statements accurately. 

./e new consider the parties' contentions in 
Light of these guiding principles. 

Plaintiffs and Allen first contend that the 
Monterey transactions were obviously "phony" and were 
concocted solely for the purpose of creating the false 
appearance that FGL was financially sound in order to *■ 

induce investors to participate in the private place¬ 
ment. We think the evidence does not support the con¬ 
tention. Certainly, Laventhol's ascertainment of Ru- 
derian's good reputation, coupled with his confirmation i 
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to Laventhol of Continental's bona fides in the transac- 
ti.on, indicated that the sale was not "phony." We think ' 

i t quite unlikely that a man of Ruderian's good business 
reputation would lend his name to such a scheme. More¬ 
over, we see no reason why Continental, with assets of ! 

only $100,000, would pay $25,000 to FGL merely to cre¬ 
ate the appearance of a sale by FGL. Plaintiffs and : 

Allen have simply failed to convince us that the Mon- “ | 

terey transactions were "phony" much less that Laventhol j 

knew it. • j 

• 

Plaintiffs claim also that the Monterey trans- * 

actions were merely options and that Laventhol's failure ' ^ 

so to characterize them was misleading. This argument 
rests on the language in both contracts referring to |- 

conyersion of "this contract of sale to a conventional ' F 

sale," the small down payments made, and a document re- !'■ 

ferred to at trial as the "Amerson Memorandum- This 
memorandum, dated November 21, 1969, was a memorandum \\ 

to Firestone, prepared by Donna Amerson, Scott's as¬ 
sistant, ^and was found in the Laventhol audit work 
paper*. it states that "[w)e have entered into an ? 

agreement for the purchase of real property on a Con- 
tract of sale" and recites the purchase price as j 

I* 

I 
I 

» 

• 

I 

I * 

I 
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510,000,000, with down payments of $5,000, $25,000 and 
$2,970,000. It continued: * 

have the option to convert 
t..e contract of sale to a con¬ 
ventional sale using a grant 
deed and trust deeds on or 
a fter 1/30/70. in the event 
we exercise our option to con¬ 
vert, the contractual obliga¬ 
tion of approximately $2,000,000 
will be converted to a second 
trust deed." 

The memorandum also stated that the property had been 
sold for $11,400,000, for a profit of 14% or $1,400,000, 
and that buyer shall also have the option to con¬ 

vert the contract of sale to a conventional sale. 

Plaintiffs also direct our attention to Ex¬ 
hibit B of the Monterey-FGL contract, which provides 
that a certain computation as to the balance payable 

on the contract should be made "at time option is ex¬ 
ercised." 

\ 

Plaintiffs argue that these documents are con¬ 
vincing proof that the Monterey transactions were merely 
options to buy the property and that Laventhol knew it. 
Obviously, the Pjnerson memorandum should have alerted 
Laventhol to the possibility that these contracts might 
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'" >V ” b ~ n ° era However, Laventhol examined the 

contracts themselves, „ hich , despite tha lsolate<J appear _ 

anCe ° f thC W?rd "° i ’ t . i ° n ‘ in Exhibit B to a three-page 
document labelled "Agreement for Sale of Real Estate " 

are ambiguous at best. „e think the contracts, as a 
Whole, are open to several interpretations, and the in¬ 
terpretation adopted by Lav- "hoi was supportable. Boy- 
conversation with Ruderian shows clearly that the 
President of Continental did not believe the contracts 
were options. Nor is there any evidence that Monterey 
GL regarded them as such. In short, plaintiffs* 

have failed to show that the Monterey transactions were 

options or should have been re^o-t^ k t 

en reported by Laventhol as 

options. 

Plaintiffs and Allan also contend that the re¬ 
port was misleading in a number of other material re¬ 
spects. The securities laws require full disclosure 

to investors of all material facts Known to the in¬ 
sider. I„ this contaxt/ mater . al facts ^ ^ 

a reasonable investor would deem important in making 
-us decision to buy the FGL securities/* Materiality, 
therefore, depends on whether a reasonable man in 
Plaintiffs' position "might well have acted otherwise 
than to. purchase" if informed of the crucial facts/ 5 
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/e thin.< the full at u> fair «! L:ju Lo:iitro c mju 1 r *•*! by 
lOb-S was absent here and that, therefore, the Laven- 
thol report was materially misleading. 

First, admittedly, Laventhol itself had con¬ 
siderable doubt about the ability of FGL to collect the 
balance due on the Continental contract, or even the 

9 

$4, 9b5,250 payment due on January 30, 1970. A cursory 
glance at the FGL statements indicates that unless Con¬ 
tinental made the January 30 payment FGL would be unable 
to make the $3,970,000 payment due to Monterey on Janu¬ 
ary 30. Thus, it was incumbent on Laventhol to reveal 
to investors its reservations and doubts concerning con¬ 
summation of the transaction and the.facts upon which 
its reservations were based. 


Laventhol claims that its qualification that 
the report was "subject to the collectibility of the 
balance receivable on the contract of sale," along with 

Note 4, constituted full disclosure of its reservations. 
We disagree. 

16 

Note 4 merely states the financial terms of - 
the Monterey-FGL and FCL-Continental contracts, includ¬ 
ing the liquidated damaga clause in the latter, and 
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recitas the treatment of the profit from the transac¬ 
tions. We believe the note is misleading in several re¬ 
spects: 

(1) Neither the company from whom FGL bought 
the properties, nor the company to whom the properties 
were sold, is mentioned in the note. Nor does the note 
mention the fact that Continental, the buyer, had a net 
worth of only $100,000. We think it cannot be gainsaid 
that a reasonable investor would regard the small net 
worth of Continental as an important fact in deciding 
whether or not to buy the FCL securities. 

(2) The note says that FGL "acquired" the 
nursing homes. The ordinary meaning of the word "ac¬ 
quired in this context, we think, can only be that 
FGL had acquired title to the nursing hemes. This was 

true. At no time did FGL ever acquire title to 
these properties. 

(3) The note states that the deferred income 
of $1,795,000 "will be considered realized when the Janu¬ 
ary 30, 1970 payment i3 received." This statement at 
least implies that the payment will be received on the 
due date. There is no suggestion of the possibility that 
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Continental would not carry out the contract' or that the 
$4,965,250 payment would not be made. Considering the 
real doubts Laventhol had that such a payment would be 
made, this statement is misleading. 


(4) The note states that the properties were 
leased back to their former owners. Laventhol had no 
proof that the leasing back ever occurred, except for 
the statement of the parties' intention to do so in the 

Monterey-FGL contract, and therefore this statement is 
misleading. 


Accordingly, since we 
leading, we reject Laventhol'a 
accurately presents Laventhol*s 
transactions. 


find Mote 4 itself mis- 
argument that the note 
reservations about the 


Laventhol argues that the qualification as to 
the collectibility of the balance receivable on the sale 
contract "disclosed that Laventhol thought there was a 
possibility that the Monterey transactions might not turn 
out as v/ell as all of the parties to the transactions 
hoped and expected they would." we agree that the 
qualification throws some doubt on whether the transac¬ 
tion would be culminated, but we think more was required 
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of Laventhol as an independent auditor. Each investor 
was entitled to decide for himself , on the basis of the 
stark racts, whether the transaction had a realistic 
prospect of being completed. The information needed to 
make that judgment and known to Laventhol was not dis¬ 
closed in the Laventhol report. 

✓ 

Moreover, the inclusion of the Monterey trans¬ 
actions in sales and income was misleading without a full- 
disclosure by Laventhol of all the material facts ‘about 
the transactions. We must remember that the investors 
were depending on Laventhol to tell them what was happen¬ 
ing at FCL. And the report issued by Laventhol simply 
did not accurately report the financial condition of the 
company. 

Thus, we believe that the full disclosure man¬ 
dated by the Act required Laventhol to include in its re¬ 
port at least the following facts: (1) Continental's net 
worth; (2) the ambiguity of the language in the contracts 

which might have suggested to some that they were op- 
18 

tions; (1) Ruderian, on whose reputation and representa¬ 
tions Laventhol was depending, was not personally liable 
on the contracts; (4) Rudarian's practice of reselling 
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property before he paid for it; (5) neither of the trans¬ 
actions was recorded in FGL's books of Original entry or 
corporate minute books; (6) this transaction was the larg¬ 
est in which FGL had ever participated; (7) FGL would rhcv 
a loss if the income from the Monterey transactions were 
not realized; (8) FGL had not acquired title to the nurs¬ 
ing home properties from Monterey; (9) no deed, title 
search or title insurance c n the properties had ever been 
obtained by FGL; and (10) the legal opinion sought by Lav- 
enthol, on which it relied in treating the transaction as 
an enforceable purchase and sale, had been obtained over 
the telephone from an attorney who not only never saw the 
contract but never even had It read to him on the telephone. 

We find that the Laventhol•report was also mis¬ 
leading because it failed to disclose these facts yet re¬ 
ported the Monterey transaction ai a sale and included the 
profit from the transaction in the income statement. 


Moreover, the report was materially misleading. 
Thus, the facts which Laventhol failed to disclose or dis¬ 
closed m a mislaading way were "facts which affect the 
probable future of the company and . . . which may affect 
the desire of investors to buy, sell, or hold the com¬ 
pany's securities." We also think the facts were 
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‘ ’tr , -j i 


:h-j c f r.iiisir.3 v. S-ith, Sarf.av S 


'2d f:ir. 1370), in that disclosure 
> .»•. f'jM • act.-. v/ou!d h• j•/ =• *: iiijfi'j a reasonable rr.an 


i :i fl'-r y.' 


1 


i *- i.cn not ».o buy the FCL sacuri ties. 


20 


2. 


t,, ' ! decision of the Court of Appeals, 

in l«m/j •/. f > rj’/.f' I _/<_ C^._, 470 F.2d 1277 (2d Cir. 1973) 
(<•»» I».iit*.:) , li.ir: d i rg,. • | I eg any doubt in this circuit that 
I *' Of :st;i tor is an «:;r;rn I. i.»J element of a civil 

I-J.iiin 'Iiidei 101,-',. "|fi|o violation of Pule 10b-5 oc- 

of (proof | amounting to scienter, 
ml.-ni lo «!<l i .ind, . 0 , 1 . 1 .,:.;;; d i sregard for the truth, 
cm knowing ":;o ol ,i device, scheme, or artifice to 
do Ji .md. . . Thus, plainLiffs must prove that 

Ifivon Mi, * I "li.nl act ii. 1 1 knowledge of any misrepresenta- 
I ions and <mi i ss i ons" il made, or that Laventhol's 
1. 11 1 111 . • lo discover I lie misrepresentations and omis¬ 
sions amount od to a willful, deliberate, or reckless 
disregard tor I In* truth that is the equivalent of 
Knowledge." Amt it has been said that "knowledge 

ol tlio tact that tho figures created a false picture 

. 22 

is enough . . ."to constitute scienter. 
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As we have shown, all the omitted facts which 
should have been revealed to the investors were discov¬ 
ered by Laventhol during the course of its audit. The 
evidence, thus, clearly demonstrates that Laventhol had 
actual knowledge of the omitted facts which render its 
report misleading. 

✓ ” 

Moreover, the qualification in the Laventhol 
report that the FGL financial statements were "subject 
to the collectibility of the balance receivable on the 
contract of sale not only failed adequately to reveal 
Laventhol's admittedly grave doubts about the- Monterey 
transactions to investors but is also indicative of the 
firm's knowledge that the report painted a misleading 
picture of the financial health of FGL. Certainly, Lav¬ 
enthol knew that the qualification alone, absent disclo¬ 
sure of the reasoning and facts which prompted it, would 
not alert potential investors to the uncertainties which 
Laventhol knew were lurking in the Monterey transactions. 

Some of the Laventhol audit work papers furn¬ 
ish additional evidence of scienter. One document (PX 23), 
labelled "The Firestone Group Ltd., Notes" and dated No¬ 
vember 30, 1969, contains the following entries: 
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"Estimated loss 4 months ended 4/30/69 
Estimated loss 7 months ended 11/30/69 
Loss before sale to Continental Recreation 
Profit on sale to Continental Recreation 
Profit before income taxes 


200,000 
572,108 
~7T27T0T 
2,030,000 
1,257,392" 


This work paper shows Laventhol's awareness of the vital 
importance of the Continental sale to FGL's financial 
health, because the transaction meant the difference 
between FGL's showing a profit or a loss. 

Another Laventhol work paper (A-12), labelled, 
"Reclassification Journal Entries," and dated November 
30, contains this statement: 


"Reverse entry for tax liability 
for sale to Continental Recrea¬ 
tion as LXH&H will not record as 
a sale since not enough deposit 
was given Firestone." 


This document shows the depth of Laventhol's doubts about 
the transaction and convinces us that Laventhol knew that 
the recording of the transaction as a sale and inclusion 
of the profit in the income statement was misleading, an- 
less all the material facts were disclosed to the investors. 


We find, therefore, that Laventhol had actual 
knowledge of the misleading nature of its report. 
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Plaintiffs correctly contend that proof of re- 

: w ;r r r required in a case im ° ivi ** ^^ 0 ^. 

■ ink. however, that this case is properly characte¬ 
rs one of misrepresentation, where proof of reliance 

- neCeSSary ' W that the Laventhol re¬ 

port misrepresented the financia! condition of the com- 

Y * Tt 15 ° f n ° moment that the misrepresentation in 

Part resulted f rom failure to disclos(j ^ 

We think the case no different from an accountant's faise 
report of a company's earning, a clear case of misrepre¬ 
sentation, because, in either case, the accountant makes 
representations which he knows are untrue, hffiu^ 

6 c rtilens_of_Utah v. UnitedLStates, therefore, which 
was grounded on a mere nondisclosure unaccompanied by any 
representation whatever, is inapposite. 

Whether we characterise the issue as one of 
•reliance" or "causation," plaintiffs must show a newus 
etween the misrepresentations in the Laventhol report 
and the damage they have sustained. Thus, they must 
e that the misrepresentation is a substantial fac- 
tor in determining the course of conduct which results 


23 
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Herzfeld first heard of the TOL private place- 
in dovGL.iber 1969 from his friend, David Baird, who 
was a business broker. Baird told Herrfeld that Charles 
Allen regarded the deal as a good one and thought FGL 
was a very profitable company, m addition, Baird said, 
Allen thought that, with the 7.5 million dollars to be 
raised in the private placement, the oonpany's future 
earnings should be even better. Herzfeld was enthusi¬ 
astic about the securities after talkiag with Baird, 
especially since Charles Allen regard* the investment 
as a good one. Herzfeld was also encouraged by the 
prospect that the 5,000 shares of FGL stock in each 
unit would be split two for one and that FGL would buy 

back 5,000 shares of stock from each unit, at $25.00 
per share. 

Herzfeld also discussed the BQL placement in 
mid-Novamber 1969 with Irwin Kramer, Otarles Allen's 
son-in-law and a partner in Allen. Kamer told him 
that Charles Allen thought the deal was "the hottest 

deal he had ever seen" and offered to all Herzfeld 
one unit. 


i 

i 


r . 
i 

I ; 

I ; 
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Later in the month, Herzfeld received the FGL 
"Note and Stock Purchase Agreement," covering one unit 


of securities. He read the entire document, paying par - 
ticular attention to the income statement. The income 
statement indicated to him that FGL was a "very profit¬ 
able company," with earnings of approximately $2.00 per 

share. Herzfeld calculated the value of FGL stock to 

✓ 

be $20.00 per share. The purchase agreement was accora- - 
panied by a letter from FGL advising that audited finan¬ 
cial statements were being prepared. After reading* the 
agreement, Herzfeld signed it, and he and his brothers 
also signed an agreement with David Baird, authorizing 
Baird, as their agent, to purchase one unit of FGL se¬ 
curities. • 

On December 16, 1969, Herzfeld received the au¬ 
dited Laventhol report, accompanied by a letter from FGL 
"explaining" the changes in the financial statements. 

The letter also advised Herzfeld that: 

"If for any reason you find that " 

the changes reflected in the* au¬ 
dited financial statements are 
of a nature which would haw re¬ 
sulted in a change of your in- • • 

vestment decision, we will ar¬ 
range to promptly refund to you 
your subscription payment against 
receipt of our Note and Stock."25 
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~ Herzfald raad the letter and the income state¬ 
ment in the Laventhol report, which was the only part of 
the report he read. He paid particular attention to the 
earnings indicated and was very impressed by the deferred 
gross profit of $1,795,000. The latter figure, he under¬ 
stood, meant "that this is a profit that the company had 

made and was going to pick up in a subsequent accounting 
period." 

The evidence clearly shows that the Lavdnthol 
report was a substantial factor in Herzfeld's decision 
to buy the securities and his subsequent loss. It is 
true that his initial interest in the securities was gen¬ 
erated by sources other than Laventhol and that he actu- 
ally purchased both units before seeing the audited re¬ 
port. Nevertheless, FGL's offer to refund the buyer's 
subscription payment left open the possibility that Herz- 
feld would rescind the agreement if the report had indi¬ 
cated that the securities were not a good investment. V 
The income statement, however, only reinforced Herzfeld's 
belief that FGL was a profitable company. A true state¬ 
ment of the financial condition of the company, we be¬ 
lieve, would have shaken that belief and possibly caused 
Herzfeld to change his mind and demand a refund of his 


■4 
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payment. The report's false picture of FGL's financial 

condition was, thus, a substantial, even crucial, factor 

in convincing Herzfald that his investment decision to 

purchase the securities was right. We find, therefore, 

that plaintiffs have shown sufficient reliance on the 

26 

Laventhol report. 


4. DAMAGES 


_ Herzfeld and General Investors Co. purchased 
two units of FGL securities for $510,000 and recouped 
$357,000 when they settled their claims against Allen 
and the other original defendants. They seek to recov¬ 
er the $133,000 difference, plus 9-1/2% interest on 

27 

$510,000, for the period September 1, 1970 until No- 

28 • 

vember 11, 1971, and interest of 9-1/2% on $153,000 
for the period from November 11, 1971 to the date of ~’ 
trial. Laventhol admits that plaintiffs are entitled 
to their out-of-pocket loss of $153,000, if it is li- 
out oojeccs to Loth awards of interest as con¬ 
trary to the proper measure of damages under the Act. 

We think that both parties have overstated 
plaintiffs’ out-of-pocket loss. There was evidence at 
trial that each unit of FGL securities is now worth 


- -V- tfcj 


.. r. ■ per 
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$27/750. Thus, plaintiffs' two units are worth $55,500, 
and their out-of-pocket damage is only $97,500. 

The Herzfelds' interest claims amount, essen¬ 
tially, to the interest they expected to receive on the 
notes from FGL. Thus, the interest was part of the prof¬ 
it they expected to make from their investment. 

T ^ e Act Prohibits a damaged party from recov¬ 
ering ."a total amount in excess of his actual damages 
on account of the act complained of." Actual damage 

does not include loss of anticipated profits. Recovery 

30 

is limited to plaintiffs' out-of-pocket loss. Since 

plaintiffs' interest claims are really claims for lost 

profits, they may not recover them under 10b-5, and they 

* 31 - 

are entitled only to actual damages of $97,500. 

....... the herzfelds' claim under tke 

NEW YORK GENERAL BUSI N ESS LAW 

Plaintiffs also claim that Laventhol violated 
S 352-c of the New York General Business Law. Laventhol 
contends that § 352-c is a penal statute and does not au¬ 
thorize a private right of action based on its violation 
and that, in any event, it has not violated the statute. 

We reject the contention. 
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The statute makes it a misdemeanor to engage 
in fraud or misrepresentation "where engaged in to in¬ 


duce or promote the issuance, distribution, exchange, 

sale, negotiation or purchase. . . of any securities 
32 

• • • •" The purpose of the statute is to protect 
the public against fraud in the sale of securities. 

In Barnes v * Peg**-* Marwick, Mitche ll & Co., 

69 Misc.2d 1068 {Spec. Term 1972), the court denied a 
motion to dismiss a cause of action under § 352-c be¬ 
cause a private right of action could be inferred from 
the statute. 69 Misc.2d 1072. On appeal, the Appel¬ 
late Division affirmed Special Term's decision on the ' 

34 

motion to dismiss. 42 App.Div.2d 15 (1st. Dep't 1973). 

We think, considering the recent decision of the Appel¬ 
late Division in Barnes , the cited federal cases, the 
purpose of the statute, and the policy of the New York 

courts to imply a civil cause of action from a criminal 

.35 • 

statute designed to protect the public, ‘that we must-- 
find that § 352-c authorizes a private right of action 
by a person injured by its violation. ' " 

The elements of a private cause of action 
under § 352-c are uncertain, since it appears no 


I 
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reported Mew York case has gone to trial. Xt is claimed, 
however, that neither reliance nor scienter need be shown 
to establish a violation of § 352-c. We think, neverthe¬ 
less, that proof of reliance in the sense of causation 
must be shown, for otherwise a defendant could be held 

liable under § 352-c even to purchasers whose deunage 

• • • 

could not be traced to his wrongdoing. • 


As we have shown in our discussion on the claim 


under 10b-5, plaintiffs have demonstrated the requisite 

- - * » 

reliance or causation here. As to scienter, the statute 
makes it unlawful to make n {a]ny representation or state¬ 
ment which is false, where the person who made such rep- 

36 

resentation or statement . . . knew the truth. ..." 

The evidence shows that the Laventhoi report, taken as - 
a whole, falsely portrays the financial condition of FGL 
and that Laventhoi knew the truth. We find, therefore, 
that Laventhoi violated § 352-c and is liable to plain¬ 
tiffs for their out-of-pocket damage, $97,500, caused 
'' .. • #- ^ 

by that violation. *' 




Plaintiffs' claims for the specified 9-1/2% 

interest must be denied. Damages for fraud under New 

actual pecuniary loss 

York law are limited to the/ sustained by plaintiff. 


■■■■■—f* 

• . -i'* 

It 

• *- - 
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PLAINTIFFS' COMMON LAW CLA IMS 

Plaintiffs make a variety of claims under the 
common law, including claims for (1) breach of contract 
as third-party beneficiaries, (?) negligence, and C3)~ r • 
common law fraud or deceit. * Y’* 

1. THE C ONTRACT CLAIM 

**— " .. .—— • • .« 

Ine complaint alleges that plaintiffs are third- 
party beneficiaries of the contract under which FGL re¬ 
tained Laventhol to audit FGL's financial statements as " 
of November 30, 1969, and that Laventhol breached that 
contract by negligently preparing its report. No evi- 
dence directed to such a claim was presented at trial. " 

Nor do plaintiffs even argue this claim in their brief. 
Nonetheless, we must deal with it. ■V. •- • 

A third-party beneficiary must prove that the 

contract clearly expresses an intention to benefit him 

39 

before he can enforce the contract in his favor. It 

" / 

'A* 
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13 " 0t en ° U9h that * thi ^ party is an incidental bene¬ 
ficiary of a contract. The parties mast intend that 

the contract operate to benefit the third-party benefi- 
ciary. 

The evidence here is that any benefit accru- 
“* to Piaintiffs from Laventhol's audit was incidental 
n= L commissioned Laventhol to perform the audit solely 
because Allen refused to close the private placement V* 

without an audit. There is no evidence that, the par-"'. 

ties intended to benefit plaintiffs, and, therefore, 
they may not recover as third-party beneficiaries of-’/ 
the FGL-Laventhol contract. “ • ■ . * 

2* fraud AND NEGLIGENCE 

Plaintiffs also seek to recover damages from 

Laventhol under theorize „ 

f common law negligence and 

fraud. The law of New York as to an accountant's U- 
ity^to third parties for negligent conduct is un¬ 
clear. Moreover, we think this case is better viewed " 
as one involving fraud or deceit than negligence, and 
that plaintiffs are entitled to recover under the rule 
° f U Uramares Coro. , v. Touche . 255 B.Y. 170 (1931). 
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Tn _Ultranares / while refusing to find that 
the defendant accountant was liable for negligent con¬ 
duct, the court of Appeals (Cardoso, Chief Judge), said, 

"The defendants owed to their 
employer a duty imposed by law 

out^ 2 i hSir Certificate wit h- 
fraud, and a duty growing 

out of contract to makf it with 

tile care and caution proper to 

thexr calling. . . ? 0 £ red £ . - . ' 

tors and investors to whom the • 

employer exhibited the certifi- 
?ft S ' the defendants owed a 

dut ^ to ma ^ e it without • ' 

fraud. Since there was notice --A. -V .’.V. 

ln , ^ he circumstances of its 
making that the employer did 

::f f i :? te !f 5 t s i-p it y to hit 

5eu ’ 255 N.Y. at 179 „ 

Here, laventhol had a duty to investors, in¬ 
cluding Plaintiffs, not to act fraudulently, since the 
circumstances of the audit indicated that FGL would be 
showing the report to other persons. Indeed, laventhol 
Knew the report was being made exclusively for the pri¬ 
vate placement. Thus, laventhol is liable to plain¬ 
tiffs for any fraud in its report. . •. - 

To recover for fraud, plaintiff, must prove 
that ( 1 , Laventhol made a false representation of a 
material fact, , 2 , laventhol Knew it was false, (3, 
laventhol made the representation with intent to deceive 
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investors and to induce then to rely upon it, (4) plain¬ 
tiffs did rely upon it, and (5) plaintiffs suffered dan- 

42 

age as a result. We have already found that Laventhol's 
report contained material misrepresentations. We must ' 
still determine whether plaintiffs have proved sufficient 

scienter ((2) and (3)) and reliance ((4)) to recover for 
fraud. ' . - . • 


Although we have found that Laventhol knew its 
report contained nisrepresentations, plaintiffs must still 
establish that the misrepresentations were made with an 
intent to deceive them and ether investors. As we have" * 
seen, Laventhol knew that its report was misleading and 
knew that it would be delivered to and relied upon by 
investors. Given these facts, surely Laventhol believed'" 
that its report would mislead or convey a false impres¬ 
sion and thus deceive investors. The requisite scienter 
was, tnererore, shewn. Ultnmare s Coro, v. Touche , su¬ 
pra, 255 N.Y. 187. . . 

Plaintizfs must also show that they justifi—• - '• 

ably relied upon the report and that reliance led to 
damage. The misrepresentation must have played a ma¬ 
terial and substantial part in leading plaintiffs to 


.fi 

-is 


-43- 




/ • •■«««•#> 


219a 

adopt their course of action. The fraudulent misrep¬ 
resentation need not, however, be tie sole inducing 
cause for a plaintiffs conduct/ 5 it is sufficient 
that the representation was a material inducing cause/ 6 

The evidence at trial clearly established that 
Herzfeld's actions were at least partially induced by 
the Laventhol report. Thus, he relied upon it to rein¬ 
force his belief that FGL was a profitable company/ 
Herzfeld*s decision to buy the securities was undoubt- 
edly affected by several other factors, especially his 
conversations with Saird and Kramer, but the Laventhol 
report convinced him, at a time when he could have re¬ 
scinded the purchase, that the FGL securities were a 
wise investment. Thus, it cannot be said that the ' ‘ V 
Laventhol report was not a material inducing cause of 

Herzfeld's and his brothers' purchase of the securi¬ 
ties . 


finally, plaintiffs must show that they suff¬ 
ered damage as a result of the fraud. Plaintiffs were, 
as the evidence shows, damaged in the amount of $97,500 
as a result of their purchase of the FGL securities. 

Since recovery for fraud in Kjw York is limited to plain¬ 
tiffs actual pecuniary loss, plaintiffs' damages are 
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limited to their out-of-pocket injury and their interest 
claims must be denied. 

Plaintiffs having satisfied the elements of a 
cause of action for deceit or common law fraud, we find 

Laventhol is liable to plaintiffs under the common law 
for $97,500. 


third-party claim -• 

: - Laventhol, in its third-party complaint, -seeks 
indemnity or contribution from Alien and Irving H. Kramer 
for damages it owes to plaintiffs as a result cf our de¬ 
cision in favor of the plaintiffs in the main action. 

% 

in support of its claim over, Laventhol con¬ 
tends that Allen and its officer Kramer "touted- the FGL 
units' by exaggerating their true value. The only conduct 
y eith-r Allen or Kramer arguably approaching "touting" 
occurred when, during a social dinner, Kramer told Herz- 
feld that although he had no first-hand knowledge of the 
offering, Charles Allen felt that it was one of the hot¬ 
test deals he had ever seen. Before this dinner conver¬ 
sation occurred, however, and unbeknownst to Kramer, 

David Baird had so thoroughly convinced Herzfeld that 
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the offering was ail but irresistible that Herzfeld not 
only agraed to advance money for Baird's purchase of one 
unit, in return for 751 of any profits, but also agreed 


to essume the °nt’ nf ■>___ c ., . 

- - risK or loss from the investment. 


We think, under the circumstances, that Kramer's "tout¬ 


ing, if any, neither heightened Herzfeld's eagnerness 
nor affected his decision to purchase an additional unit. 
Therefore, the third-party complaint must be dismissed as 


against Kramer. 


Laventhol also contends that Allen misstated to 


investors the true import of the Laventhol. report by know¬ 
ingly obscuring "the fact that the Laventhol audited re¬ 


port did not confirm the unaudited statements which had 


been previously circulated to the investors." it is un¬ 
disputed that the unaudited financial report, which had ' 


been distributed to investors on or about November 10, 


1969, projected FC-L income as $315,000 for the eleven- 


month period ended November 30, 1969, whereas the Laven- 




thol audited report of December 6, 1969 showed FGL net 
income to be only $66,916 for virtually the same period/ 8 


Laventhol 3 cnarge of misconduct by Allen is 


levelled at the dual role of Lee Meyer in the transaction. 
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Meyer, one of three directors of FGL and a vice president 
of Allen, supervised the private placement for Allen. Al¬ 
though Meyer did not participate in the preparation of the 
unaudited financial statements, he admitted reading them 
and discussing them with Firestone, and he paid special 
attention to the "bottom line" or net income figure of 
$315,000. Meyer also received, read and discussed the au- 
dited Laventhol report and expressed dissatisfaction^with 
the significantly lower net income figure reported there. 
Thus, there can be no doubt that Allen," through its‘offi¬ 
cer Meyer, was aware of the major discrepancies between 
the net income figures in the audited and unaudited finan¬ 
cial statements. ' 

■ • -f ’ , • . 

There is also evidence to the effect that Allen, 
through Meyer, participated in discussions leading to the 
preparation of a letter, dated December 16, 1969, which 
both minimized and obscured the differences between the 
audited and unaudited financial statements. ' * *?• 

Feinberg, Allen's attorney at the time the let- 
ter was prepared, testified that Meyer was present on De¬ 
cember 15, 1969, when Feinberg and others began to pre¬ 
pare a summary of discrepancies between the audited and 










223a 

unaudited financial statements. The following day, De¬ 
cember 16, a list of discrepancies appeared in a letter 
sent to investors. We can conceive of no reason for dis¬ 
cussing discrepancies and preparing such a list on Decem¬ 
ber 15 other than to incorporate the list into the Decem¬ 
ber 16 letter. 


The letter, after describing the discrepancies 
between the conflicting financial statements, stated that 
"none of these changes have resulted or will result in an 
adverse change in the financial condition or the results 
of our operations." Obviously, the letter was intended 
c ° still investors' doubts about the private placement 
and convince them that the differences between the unau¬ 
dited and audited financial statements were of no conse¬ 
quence . • 


Since the net income figure in the unaudited 
statementswas nearly five times greater than the net in¬ 
come figure in the Laventhcl audited report, the state¬ 
ment in the letter, if not blatantly false, was plainly 
misleading. Thus, we find that Allen, through Meyer, 
knowingly misled investors by minimizing the material 
discrepancies between the audited and unaudited statements. 


I 
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Finally, Lavanthol claims that Meyer, motivated 
by a $200,000 profit for Allen, unsuccessfully pressured 
taventhol to accede to Firestone's demand that its report 
Show a substantially greater net profit by including 111 

unrealized profit from the Monterey transaction in 
the current accounting period. 

Meyer, in his role as one of three directors of 
FGL, was thoroughly familiar with FGL's operations, and, 
although he testified that he was not active in the*day- 
to-day management of the company, he did attend board 
meetings, review financial statements and observe opera¬ 
tions. There can be no question that he was familiar with 
the Monterey transaction and its importance in FGL's to¬ 
tal financial picture. We think the facts support the 

inference that ha knew x/hether the units were a sound 
investment. 


ihere 13 conflicting testimony as to whether 
Meyer attempted to influence Laventhol's accounting treat¬ 
ment of the Monterey transaction. Chazen and Lipkin, on 
the one hand, are certain that they spoke with Meyer and 
others during a speaker telephone conference on Decem¬ 
ber 11, 1959, and Chazen relies on his time sheet to 
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confirn the conversation. Doth recall that Meyer was ad- 
Mant in his demand that all the income anticipated from 
the Monterey transaction be reported as current income; 
Feinberg, on the other hand, said that he was present In 
Hew York on December 15, 1969, when a speaker telephone 
conference was held among Meyer, Firestone, Scott, Scharff 
and himself in Hew York and Lipkin and another Laventhol 
partner in California. He testified that Meyer did not 
tell Laventhol how to treat the Monterey transaction but 
merely questioned the propriety of Laventhol's trea’tment 
Of the anticipatad income. 


Famoarg did testify, however, that because 
of the discrepancies between the unaudited and audited 
financial statements, "I thought we had a real problem 
m completing the placement" and that Mayer appeared to 
be "very, very upset and shaken ... by the results 
o . . shown in the financial statements." 

Meyer also testified that he in no way attempted 
to influence Laventhol. He first said that he questioned 
Lipkin about the financial statement on December 15, 1959 , 
when Lipkin personally delivered it to Mew York. After 
Meyer left the stand, Lipkin testified that his time sheet 
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showed that he had not been in New York on December 15, 
1969. Moreover, he was positive that he had not been in 
New York on that date because he had not been there for 
-ive years, except to attend a hearing before the 
Attorney General of Mew York some time subsequent to De- 
cemoer 15, 1969. Confronted with Lipkin's testimony and 
the time sheet, Meyer changed his story. He conceded 
that his only conversation with Lipkin was by telephone 
and explained that he was confused in his earlier tes¬ 
timony about meeting him in New York on December 15*. 

Richard Firestone testified that Meyer agreed 
with his Position that all the anticipated income from 
the Monterey transaction should be shown in the current 
accounting period, but he was unsure whether Meyer ever 
tried to convince Laventhol to change its report in ac¬ 
cordance with his position. 

We find Meyer's demeanor, his monetary motive 
to color tile offering, his agreement with Firestone's 
position on the report, his participation in the prep¬ 
aration of the minimizing letter, and his changed story 
about meeting with Lipkin in ilew York on December 15, 

1969 cast considerable doubt on the reliability of his 








I 
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testimony and the accuracy of his recollection. 
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In light Of Meyer's inside knowledge of FGL's 
operation and, particularly, the Monterey transaction, 
we conclude that he had knowledge of the misleading na¬ 
ture of the report yet failed to disclose material facts 

with ltj miSleadlng character. Allen is chargeable 

- nowmg participation with Laventhol in misrepresen- 

fraUdUl3nt --disclosure of material facta, 
underwriter or the private placement, Allen, no less 

31 LaVSnth01 ' 3 dut * reveal all the material 
facts needed bv -• n . 0 » tor „ . , , 

° r ° to enaole them to make an in- 

11C Silt "i t_ - . , 

. ’"’ l v ” c ' Lslon * plainly failed to 

ru t.il lts duty or full and fair disclosure to inves- 

had Mayer succeeded in his efforts to in¬ 
nate the reported income in the audited report, the 

report would have become even more misleading than it 
was. 


EV*„ though we have resolved the material fac- 
rosaes raised by the third-party claim in f avor of 
laventhol, we still neat deny Laventhol a right* in- 
demnicy from Allen. The mos, . nas been shown ^ 

thaw A.len was guilty of knowing participation in Lav- 
- hoi’s and Firestone's fraudulent misconduct, either 
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as an aider and abettor, a joint tortfeasor, a co- 

51 

conspirator, or other joint wrongdoer. One who inten¬ 
tionally joir.s in the perpetration of a fraud is denied 
a right of indemnity from others participate ig in the 

wrong, whether the claim is predicated on violation of 

52 

the securities laws or the common law. The full dis¬ 
closure policy of the securities laws would be thwarted 
if an accountant could avoid paying damages to a defrauded 
plaintiff simply by shifting the ultimate burden of loss 
for his wrongdoing to a jointly culpable underwriter 
through indemnity. 


Lavsntho.1' a cl 
rests on firmer ground, 
doers is appropriate in 
The district court in G1 


.aim for contribution, however. 

Contribution among joint wror.g- 

53 

a S 10 (b) or. Rule 10b-5 action, 
obus, quoting do Maas, held that: 


"'[T]hose sections of the (se- 
cu ^fties acts] which expressly 
provide for civil liability 
contain express provisions 
for contribution among inten¬ 
tional wrongdoers. . . . Since 
tr .2 speciric iiaoilitv orovi— 
sions of the Act provide for 
contribution, it appears that 
contribution should be per¬ 
mitted when liability is im¬ 
plied under Section 10(b).'"54 
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The policy underlying the securities laws is 
not frustrated by permitting contribution. Rather, that 
policy is reinforced. Contribution, unlike indemnity, 
does not permit a wrongdoer to escape loss by shifting 
his entire responsibility for damages to another party. 
Instead, it apportions the loss among the joint wrong¬ 
doers so that the deterrent effect of the judgment will 
be felt by all culpable parties. To deny contribution 
would be to dilute the deterrent effect of the securi¬ 
ties laws, since Allen, a participant in Laventhol's 

• 

fraud, would escape responsibility for it3 wrongdoing. 

In a similar case, State Hut. Life Assur. Co. 
of America v. Peat, Marwick, Mitchell & Co. , 49 F.R.D. 
202 (S.D.N.Y. 1969), the court, relying on N.Y. CPLR 
§ 1401 (McKinney 1963), denied contribution to a joint 
wrongdoer on procedural grounds, holding that contribu¬ 
tion is not permitted "unless a joint judgment has been 
recovered against the joint tortfeasors and the one 

seeking contribution, has paid more than his pro-rata 

55 

share of the judgment." We feel, however, that in 
these days of mounting litigation costs, not to mention 
ever-greater demands on judicial time, such insistence 
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on circuitous procedural mechanisms is unwarranted and 
unnecessary. Rather, the underlying goals of the se¬ 
curities laws, fairness to the parties, and judicial 
economies dictate that all disputes arising out of the 
same transaction should be settled in one proceeding. 
This can easily be accomplished by bringing the third 

party into the prime action under Fed.R.Civ.P. 14 or, 

56 

for that matter, CPLR § 1007. 


•Under Dole v. Dow Chem. Co., 30 N.Y.2d 143 

' • 

(1972), Laventhol may, as it has, implead Allen and seek 
to recover a portion of the damages it must pay to plain¬ 
tiffs. "No joint judgment is required and if one of the 
tortfeasors is sued, he has the right to implead the 

other and charge the latter. . ." with his share of the 
57 

judgment. It follows, therefore, that Laventhol is 
entitled to recover contribution from i.ilen. We m« 
now decide what portion of plaintiffs' damages are to 
be borne hy Allen. 

There are two alternatives available for cal¬ 
culating the amount of Allen's contribution to Laventhol. 
Laventhol's liability to plaintiffs can be shared pro 
rata v/ith Allen, or allocated relative to the degree of 
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fault of Allan and Laventhol. We feel that in a securi- 

fraud ca.e, such as this, the pro rata method is 
more appropriate. 

t 

"'The only workable rule to apply 

tributtnn^ 6 ° ne ° f Pr ° rata con " 

* * * 0n fc he whole, 
judged by administrative exoedi- 

®™T y ' J? 1 ! is P r obably as simple 
fjjf satisfactory a way to handle 
the matter as any. To resort to 
ault, compensation, or extent 
or participation would be even 
more confusing.'"58 

• 

Furthermore, if we were to apportion the li a - 
bility of Laventhol and Allen on the basis of their par¬ 
ticipation in the fraud, we would reach the same result. 
Although Laventhol prepared and disseminated the mislead¬ 
ing report, it was encouraged to do so by Allen, which 
was equally aware of its misleading nature. In fact, 
Allen unsuccessfully sought to have Laventhol make changes 
in the report, the effect of which would have been to 
render it even more misleading. There can be no doubt 
that Allen and Laventhol were equally culpable. They 
will thus be held equally responsible. Laventhol is 
entitled to pro rata contribution from Allen in the 
amount of one-half of $97,500. 
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COUNTERCLAIM 


Allen counterclaims against Laventhol claiming 
violations of S 10(b) of the Act, Rule 10b-5, s 352-c of 
the New York General Business Law, and the common law. 
Slgnin.antly, Allen does not countarclaim for indemnity 
ontribution. Rather, although Allen admittedly pur- 
no units at the initial offering on December 16, 
1969, it now purports to stand in the shoes of original 
innocent purchasers of the units as assignee of their 
Claims against haventhoi. Allegedly, the assignments 
were made when the purchasers settled their claims against 
Allen. Allen claims to be subrogated to its assignors' 
rights and, therefore, seeks to "recover from Laventhol 
any and all damages they (the assignors) sustained re¬ 
gardless of what Allen paid them ." 59 Thus, although 
Allen paid each assignor only 5100,000 for each $255,000 
unit, it seeks to recover damages of $227,250 per unit, 
a clear profit to Allan of $127,250 per unit. 6 " 

Laventhol contends that Allen is precluded from 
r.covering on its counterclaim because Allen stands in 
earl delicto with Laventhol. If Allen were permi^r 
to recover on its assigned claims, Laventhol argues. 
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underwriters would be encouraged to engage in wrongdoing 
similar to that practiced here by Allen. Lavsnthol's 
argument requires us to review the state of the 
cerning the in defense in securities fraud 


cases. 


The term "in pari delicto " means "in equal 
fault, " 61 and the defense is usually allowed where "the 
plaintiff has knowingly participated^ an equal in the 
illegal act which caused the loss. 

Allen and Laventhol, as we noted earlier, were 
equally culpable in issuing the misleading audited re- 
*. n * w -hat the resort falsely depicted FGL's 
financial condition but made no attempt to reveal that 
fact to investors. Allen, moreover, not only attempted 
to make the report more misleading, but participated in 
minimising the discrepancies between the audited and un¬ 
audited reports. Allen and Laventhol are, therefore, 
in pari delicto . 

Few courts have considered whether the in pari 
delicto defense should be allowed in a securities case 
where the parties are equal participants in a fraud. 

Three courts, however, have denied recovery to a plaintiff 
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” h ° Se w «»9doing constituted active fraud." 

In Mo scarelli v. Stamm, the court denied plain 

tl££ ' S m ° ti0n £ ° r Partlal judgment, noting that 

while plaintirf's mera participation in the violation 

«d not bar his recovery gar se, instigation or wilful 

participation by plaintiff in the violation might bar 
recovery. 

similarly, in Serrysko v. Chase Manhattan n—. 
the court found that plaintiffs recovery for violation 
of Regulation 0 was precluded because he had knowing 
and intentionally procured or induced that violation by 
intentionally making false statements to the defendant." 
The court reasoned that allowing plaintiff to recover 
"would be to encourage rather than discourage deception 

on the part of investor-borrowers with resulting preju- 
to the obssir/arcp rtf >- v, ~ 

. 66 th margin requirements of 

the Act." 


In Kushnert v tpvc 

--— v * jexsuar lorp.. plaintiff, a 

tippee, sued an insider for violation of 5 10(b) claim- 
• at dew _ndant nad revealed false inside information 
to him, on which he traded and was damaged. The Court 
of Appeals for the Fifth Circuit held that the district 
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court had properly refused to allow plaintiff, as a tip- 
pee, to assert defendant's violation of § 10(b), because 
to permit recovery would encourage tippees to trade on 
the inside information they acquire. The court noted, 
however, that application of the in pari delicto defense 
rested with the discretion of the court ar.d that "[t]he 
question must be one of policy: which decision will have 
the better consequences in promoting the objective of 

the securities laws by increasing the protection to be 

rr 67 

afforded the investing public." 


Although our Court of Appeals has not considered 
the appropriateness of in oari delicto in a 5 10(b) case, 

it has questioned the applicability of the defense in a' 

68 

suit for violation of the margin regulations. However, 

the court expressly refused to "follow" or "attack" the 

holdings of Seraysko or Hoscarolli because "the kinds of 

contributory fault there involved go beyond knowledge of 

the margin requirements to concealment or misstatement 

63 

of material facts. Thus, Pearlstein v. Scuddar & 

German leaves us free, as was the court in SEC v. 

Packer. Wilbur S Co. , 362 F. Sup?. 510, 514-15 (S.D.N.Y. 
1973), to apply the in pari delicto defense to cases in¬ 
volving "a wilful misstatement of material facts" by a 
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claimant. 

We think the discretionary, policy-oriented ap¬ 
proach adopted by the Fifth Circuit in Kuehr.ert is appro¬ 
priate here and that the protection of investors envis¬ 
aged by the securities laws can better be promoted by 
denying Allen recovery. 

If the defense of in pari delicto is ever ap¬ 
propriate in a securities case, and we think it is,*this 
is such a case. Allen was not a passive investor who 
merely borrowed money from a bank, or a broker, know¬ 
ing that the margin regulations were thereby violated. 
Rather, Allen was an active participant in Laventhol's 
issuance of a misleading report and sought not only to 
profit from Laventhol's fraud but to compound it by pro¬ 
viding investors with even less information than Laven- 
thol. It would be absurd and unconscionable to allow 
Allan to reap a huge profit by asserting the fraud claims 
of innocent investors when the fraud would never have 
occurred had Allen acted in accordance with its duty as 
an underwriter. 

More importantly, however,, allowing Allen re¬ 
covery here would encourage, rather than discourage, fraud 


I 

I 









by underwriters Involved in securities transactions be¬ 
cause they could then profit from their fraud by settling 
with the victims for less than the value of their claims 
assert those claims against other participants in 

The better result, we think, is to deny Allen 

recovery on its assiqr.ed cl-iime 

y • laims, thus ersuring that fu¬ 
ture underwriters will ^ 

SrS Ul11 thlnk ‘wace before entering into 

a fraudulent scheme. Such a result also provides the 

maximum deterrence against violation of the securities 

laws. 


Therefore, since Allen is barred from asserting 
ata assignors' claims, the counterclaim must be dismissed. 

The foregoing opinion constitutes this court's 
findings of fact and conclusions of law, in accordance 
with Rule 52(a), Fed.R.civ.p. 

Accordingly, the Clerk of the court is directed 
to enter judgment: 

(1) in favor of plaintiffs against defendant 

Laventhol for damages in the amount of $97,500, with 
costs; 
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(2) in favor of third-party plaintiff Laventhol 
against third-party defendant Allen for damages in the 
amount of $48,750, with costs; 

(3) in favor of third-party defendant Irving H. 
Kramer against third-party plaintiff Laventhol dismissing 

thiid party complaint as against Irving H. Kramer; 

and 

(4) m favor of third-party plaintiff Laventhol 
against th*.rc-party defendant Allen dismissing Allen's 
counterclaim. 

, So ordered. 




Dated: New York, N. y. 
May 29 

, 1974 


• LLO/D F. MacMAHON f - 

United States District Judge 
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Chris-Craft Indus .,_ Inc. v. Piper Aircraft Corn.. 
480 F.2d 341, 363 (2d Cir.), cert, denied, 414 U.S. 
910 (1973). -- 


. v * Texas Gulf Sulohur Co. , supra , 401 F.2d at 

>4-55. ““ “ 


Touche, Niven, Bailey & Smart , 37 S.E.C. 629, 670 
(1957). Sea also. Rule 1.01, Code of Professional 
Ethics of the .American Institute of Certified Public 
Accountants (1959); Drake v. Thor Power Tool C o.. 282 
F. Supp. 94, 104 (N.D. Ill. 1967); T. Sonde, The Re¬ 
sponsibility of Profes sionals under the Federal Se- 
curi-i es Law^--^ or,. a Ch g^ r^at i nns , 68 Nw. U.L.Rev.' 1, 

3 (19 7 3); S ecuri~ies — R uie lCb-5—Accountant Held to 
Duty to Disclose Materia l Errors "in Certified FTnaiv 1 ' 
^■ lai r '-? or ~- 0i 3goz.rJ- d Subsequent to Filina. 43 N.Y.u. 
L.Rev. 209, 211, 216 (1983). 

T. Sonde, sucre, 69 riw. U.L.Rev. at 4. 

United States v. Simon , 425 F.2d 796, 806-07 (2d 
Cir. 1969), cere, denied . 397 U.S. 1006 (1970). 

This memorandum was admitted solely as a document 
brought to the attention of Laventhol. We do not con¬ 
sider it, therefore, as evidence of the truth of its 
contents. C.T. McCormick, Law of Evidence 5 228 at 
464-65 (1954). —- 


We may not, and do not, consider the memorandum for 
proof of its contents. 


SEC v - T exas Cult Sulohu r Co., suora, 401 F.2d at 
849; List v. Fasr.ior. .Mr;:, Lac. , 340 F.2d 457, 462 
j2d ClrTT, cert, denied, 382 U.S. 811 (1965); Chris- 
Q*. ^ *- Indus., i ~i j. v. Piper Aircr aft Corp., suora. 
480 F.2J at 3*2-63. ~ ^ —*- 
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Chaslns v. Smith, Barney & Co. . 438 F.2d 1167, 1171 
(2d Cir. 1970). 


Because of its importance, we reproduce Mote 4 here 
in its entirety: 

The Fires tone "roup, Ltd. acquired by contract ot sale a group of convalescent 
hospitals containing approximately 1,900 beds. The properties were leased back 
to tne corner owners. In November, 1969 the Company sold the propertie by 
means of a contract of sale. 

The ter-s of the contract by which The Firestone Group, Ltd. purch; 
properties provide for the following: 

Assumption of existing first trust deed liens $ 5,822,283 


Mote payable, secured by second trust deed, requiring 
monthly amortization of principal and interest at 
9-1/4% for 25 years 
Cash: 

Upon contract execution 
On December 20, 1969 
On January 30, 1970 


The contract of sale provided for the following: 

Assumption of existing trust deed liens 
Cash: 

Upon contract execution 
On January 2, 1970 
On January 30, 1970 
Note secured by trust deed in favor of 
The Firestone Croup, Ltd. requiring monthly 
amortization based on twenty-five years with 
interest of 8-1/27,; final payment due in 120th 
month 


3,540,217 

5,000 
25,000 
3.970 000 

-13.361.300 


9,362,500 

25,000 

25,000 

4,965,250 


1.015.250 
15.333.000 


The sales agreement also provides for liquidated damages of $185 000 if the 
buyer fails to perform. 

Of the total gross profit of $2,030,500, $235,000 is included in the consolidated 
income statement and the balance, $1,795,500 will be considered realized when 
the January 30, 1970 payment is received. The latter amount is included in 
deferred income in the consolidated balance sheet." 
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Laventhol post-trial brief at 24-25. 


While we declined to find that the contracts were 
options, a reasonable investor night have considered 
he ambiguity of the language in the contracts import¬ 
ant. c 


v- T exas Gulf Sulphur Co. , supra , 401 F.2d at 
In eacn case then, whether facts are material 
within Rule 10b-5 when the facts relate to a particu¬ 
lar event and are undisclosed by those persons who are 
Knowledgeable thereof will depend at any given time 
upon a balancing of both the indicated probability 
that the event will occur and the anticipated magni¬ 
tude of the event in light of the totality of the 
company activity." Id. "The materiality test is 
concerned only with whether a prototype reasonable 
nvestor would have relied [citation omitted]. Ac¬ 
count must be taken of all the surrounding circum¬ 
stances to determine whether the fact under consid¬ 
eration is of such significance that a reasonable 
investor would weigh it in his decision v/hether or 
not to invest." Chria-C raft Indus., Inc. v. Piaer 
Aircraft Coro. , supra , 430 F.2d at 363. — C — 

H 7 ~ — sins v * Smith, Barney li Co. , supra , 438 F.2d at 


v- Drgpl f Co., 479 F.2d 1277, 1304-06 (2d 
v ; v Qhen v * Franchard Corp. . 478 

nQmf 15 c., 12 J • 2d Clr »)> pert. denied " 414 UTs. 857 
(19 71J j _S hem too v. Shea.rson, Hamm ill & Co.. <<48 v 
442, 445 (Td Cir.. 19UT. ---—' 8 F * 2d 

This is not the rule in several other circuits, 
where scienter is not a necessary element of a 10b-5 
claim. See, Ellis v. Carter , 291 F.2d 270, 274 (9th 
Ci f* ' r °Y' 1 - - A r Properties, Inc. v. Smith, 312 

F.2d 210, 212 (7th Cir. 1962) ; Stevens v. Vowe11 343 

F.2d 37-1, 379-80 (10th Cir. 196*7717^1 vT^FrSTds 

l** F ' 2d Z*?' .7? 4 : 35 (3fch Cir. 1967)T~Ei'rt. denied. 
3)0 U.S. 951 (1963); City Mat'l Dank v. Vanderboom, 

U S. T 9ot (1D70K 9 ” 30 ^"cir.rr ^Ft. d^ldT ^?' 
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Pre ss Shirt Salas, Inc. v. Hotel Martinicue Asso- 
ciatas, 12 N.Y. 2d 339, 343 (1963). 


State St. Trust Co. v. Ernst, suora, 278 N.Y. at 
1227- - - 


Reno v. Bull, supra. 


The Laventhol audited report includes income and 
retained earnings for a period five days longer than 
the eleven-month period shown in the unaudited finan¬ 
cial statement. 


Chris-Craft Indus., Inc, v. Piper Aircraft Corp. , 
suora, 490 F.2d at 370. 


Melocae Lane Lingerie Co. v. American Dist. Tel. 
Co., 18 :J.Y.2d 5 7 (19 66); Darby v. Prewitt, 12 N.Y. 2d 
TOO (1962). 


See generally, Prosser, supra, § 44, 


Globus v. Law Research Serv., Inc. , supra , 418 F.2d 
at 1237-39; de Haas v. Empire Petroleum Co. , 236 F. 
Supp. 809 (D. Col. 1968); Kuehnert v. Tex star Corp. , 
412 F.2d 700 (5th Cir. 1969); 3 L. Loss, Securities 
Regulation 1931 (1961). 


Glo v u s, Inc, v. Law Research Serv., Inc. 318 F. 
Sup^. 955 (S.D.N.Y. 1970), aff'd on opinion below , 
442 F.2d 1346 (2d Cir. 1971); da Haas v. Empire Pe- 
troleum Co., supra. See also 3 L. Loss, supra, at 
1739-1740 n.178. 


Globus, Inc, v. Law Research Serv., Inc. , supra , 
3!1 F. Supp. at 958. 
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49 F.R.D. at 212. 
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See Dole v. Dow Chetn. Co., -9 N.Y.2d 143, 149 
..(1972). : 
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J.M. McLaughlin, Suoolementarv Practice Commentary 
tQL-N.Y. CPLR 5 1401 (.Mckir.ney 1972). 
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- 3 L. Loss, suDra, at 1733, quoting with approval 
-' Douglas and Bates, The Federal Securities Act of 19 33 , 
43 Yale L.J. 171, 173-181 (1933); Globus, Inc, v. Law 
: Research Serv., Inc. , suora , 318 F. Supp. at 958. See 
also Kuahr.ert v. Texs t ar Coro., supra, 4’2 F. 2d at 
705 n 

59 _ . 

Allen brief, at 108. 

60 

Allen bought seven complete units of FGL securities 
and part of an eighth unit, consisting of 7,739 shares 
of FGL convertible preferred stock and 150 shares of 
FGL common stock; Allen paid its assignor $30,6(70 for 
the fraction of a unit. 

61 

Black^s Law Dictionary 093 (4th ed. 1957); Perma 
Life Mufflers, Inc. v. International Parts Corp_ , 392 
U.S. 134, 135 (1963). 

r* - 

62 

Comment, 54 Minn. L.Rev. 873, 879 (1970)* 
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Kuehnert v. Texstar Corp. , 236 F. Supp. 340 (S.D. 
Tex" 1968)’, aff *d , 412 F.2d 700, supra ; Serzysko v. 
Chase Manhattan hank , 290 F. Supp. 74 (S.D.N.Y. 1968), 
arc'd r:er cur tarn, 409 F.2d 1360 (2d Cir.), ce rt, de¬ 
nied, 3 jo C.S. 4 (1969); M.oscareili v. Stamm^ 2.33 
F. Supp. 453 (S.D.M.Y. 1969). 
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AFFIDAVIT OF DEFENDANT/THIRD PARTY PLAINTIFF LAVENTHOL 
IN OPPOSITION TO MOTION TO AMEND JUDGMENT OF THIRD- 
PARTY DEFENDANTS FILED JUNE 14, 1974 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 

GERALD L. HERZFELD, 

• • 

Plaintiff, : 

-against- . 

LAVENTHOL, KREKSTEIN, HORWATH & HORWATH, : 

Defendant. : 


x 

: 71 Civ. 2209 
(LFM) 

AFFIDAVIT IN 
: OPPOSITION TO 
A MOTION OF 
: THIRD-PARTY 
DEFENDANTS TO 
: AMEND CERTAIN 
BINDINGS AND 
: TO AMEND THE 
x JUDGMENT _ 

ALLEN & COMPANY and ALLEN & COMPANY 
INCORPORATED, 

Third-Party 

Counterclaimants, : 

-against- . 

LAVENTHOL, KREKSTEIN, HORWATH & HORWATH, : 


LAVENTHOL, KREKSTEIN, HORWATH & HORWATH, 
Third-Party Plaintiff, 
-against- 

ALLEN & COMPANY INCORPORATED and IRWIN 
H. KRAMER, 

Third-Party Defendants. 


Third-Party 
Counterclaim 
Respondent. 


STATE OF NEW YORK ) 

• S3* 

COUNTY OF NEW YORK) 


says: 


LOUIS A. CRACO, being duly sworn, deposes and 
















1. I am a member of the Bar of this Court and a 2 ^ la 
member of the firm of Willkie Farr & Gallagher, attorneys 

for Laventhol Krekstein Horwath 4 Horwath ("Laventhol"). I 
submit this affidavit in opposition to the motion of Allen 4 
Company and Allen & Company Incorporated ("Allen") to amend 
certain findings and conclusions in the Opinion of this 
Court dated May 29, 197^ and to amend the judgment. 

2. Allen moves this Court to effectively retract 
the conclusion that Allen is liable in Laventhol's third- 
party action to contribute one-half the amount of the 
judgment against Laventhol. Allen contends that the Court 
should give Allen credit for its participation with others 
in a 1971 settlement with Herzfeld and change the third- 
party action Judgment that Allen must pay Laventhol half 
the amount of the judgment against Laventhol. Allen's 
motion should be denied because the Opinion already takes 
the 1971 settlement into account, contains ample findings 
for the conclusion that Allen is responsible for any such 
liability as may be imposed on Laventhol, is not rendered 
inaccurate with respect to Allen's culpability by any new 
evidence and because the 1971 settlement is not relevant to 
Allen's liability in the present action by Herzfeld or the 
third-party action because they are separate and distinct 
from the 1971 settlement. 

3. The Opinion's recognition of the 1971 settle¬ 
ment cannot be gainsaid. The very first note of the seventy 
notes to the Opinion states in part that "on November 11, 

1971, plaintiff settled his claims with all defendants, 
except Laventhol." The amount Herzfeld received in settle¬ 
ment, $357,000, is noted on page 36 of the Opinion. 
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Thus, in concluding that Allen is liable for one-half of 
any Judgment against Laventhol, the Court fully considered 

the 1971 settlement in which Allen was a participant. 

✓ 

4. The Opinion is replete with findings to sustain 
the view that Allen was responsible for Laventhol's being 
cast in damages: 


"Thus, there can be no doubt that Allen, 
through its officer Meyer, was aware of 
the major discrepancies between the net 
income figures in the audited and unaudited 
financial statements!' (Opinion p. 47) 

* « « 

"There is also evidence to the effect 
that Allen, through Meyer, participated in 
discussions leading to the preparation of a 
letter, dated December 16, 1969, which both 
minimized and obscured the differences 
between the audited and unaudited financial 
statements." (Opinion p. 47) 

« * # 

"Since the net income figure in the unaudited 
statements was nearly five times greater 
than the net income figure in the Laventhol 
audited report, the statement in the letter, 
if not blatantly false, was plainly misleading. 
Thus, we find that Allen, through Meyer, 
knowingly misled investors by minimizing 
the material discrepancies between the audited 
and unaudited statements." (Opinion p. 48) 


5. Allen's motion to be relieved of its obligation 
to contribute to the Judgment against Laventhol is not based 
on any facts of which the Court was unaware in rendering 
its Opinion. Allen offers no new evidence which would 
warrant disturbing the Opinion's findings and conclusions 
respecting Allen's culpability. 
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6. The 1971 settlement which Allen urges as a 2 ^ a 
basi3 for excusing it from the obligation to contribute to 
the payment of the Judgment against Laventhol is of no 
relevance to Laventhol*s third-party claim for contribution 
from Allen. Allen's counsel all but concedes this at 

page 120 of the Transcript. 

7. In the 1971 settlement, Herzfeld received 
$357,000 (as noted in the Court's Opinion at p. 36 ) and 

in return, released eleven parties from his claims against 
them for $510,000. The eleven parties were Allen, Charles 
Allen, Irwin Kramer, The Firestone Group, Ltd., Lee Meyer, 
Richard Firestone, Martin Scott, Holtzmann, Wise & Shephard, 
James Deer, and Jacobs, Perslnger & Parker. Thereafter, 
Herzfeld served an Amended Complaint asserting claims against 
Laventhol alone and seeking $200,000 in damages. Laventhol's 
Third-Party Complaint against Allen sought indemnification 
and contribution for Allen's wrongdoing to the extent of 
any liability which Laventhol might have as a result of the 
claims asserted in the Amended Complaint. 

8. It would be unfair for the Court to endorse 
Allen's argument that Allen should be relieved of its obliga¬ 
tion to pay half the Judgment against Laventhol because Allen 
participated in the 1971 settlement between Herzfeld and 
eleven other persons but Laventhol did not. In fact, the 
reason Laventhol did not participate was that Allen excluded 
Laventhol even though it knew that Laventhol would have 
claims against Allen for contribution and indemnification if 
Herzfeld proceeded with an action against Laventhol. Shortly 
after Laventhol learned of the 1971 settlement, counsel for 
Allen told counsel for Laventhol that Allen had specifically 
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instructed him to conduct the settlement negotiations in 

secret so as to exclude Laventhol from the settlement. The 

reason given to counsel for Laventhol was that Allen was 

angry with Laventhol. 

9. When Laventhol learned of the proposed 1971 
settlement, Laventhol strongly protested against its exclu¬ 
sion from the negotiations and from the settlement. 

Laventhol also opposed the settlement because it had cross¬ 
claims for contribution and indemnity against other 
defendants, and especially against Allen. Nevertheless, 

Judge Palmieri approved the settlement. However, Judge 
Palmieri explicitly stated that upon Herzfeld's service of 
an Amended Complaint, Laventhol could serve a third-party 
complaint alleging its claims against Allen and others. 

10. It is incontrovertible that the $357,000 
paid to Herzfeld in 1971 was paid to induce Herzfeld to 
release all of the persons against whom he had asserted 
claims except Laventhol. Had Allen not excluded Laventhol 
from the settlement, Herzfeld would not have served an 
Amended Complaint, Laventhol would not have had to serve 
its Third-Party Complaint, and a trial of this action would 
not have been necessary. 

11. Should Allen now be permitted to prevail and 
to escape its liability to Laventhol, it will have establish- 
ed through } -he back door a bar to claims for contribution 
from non-settling parties. This result is clearly undesir¬ 
able and stands contrary to the policy of the Federal 
Securities Law3. 


-5- 












WHEREFORE, it is respectfully requested that the^ 5 
Motion of Third-Party Defendant Allen be denied in all 
respects. 



Sworn to before me this 
j c/ day of June, 1974. 

0 f-r ^ ^ 


r/ 


Notary Public 




JACOB L. TODRES 
NOTARY PUBLIC. State of New York 
No. 24-4514051 

Qualified in Kings County __ 

Commission Expires Maich 30, 19 "7-5 








JUDGMENT AND ORDER #74,498 

FILED JUNE 13. 1974 

UnTT.iD S'lA’PE.; DjUTRICY cm 

souii: .-.dh DJlyujcv vji jirA. Ywuh 


• »-« 


TILED 


GiiduLD u. J.J.IZFSiiJ/ 
-a t ;ainy t- 


f JUN K*B?4 </ V 56 * 
x Xj>. OF S • 


Plaintiff 


IiAV^kYLOu, KHlaSYLTL, HjHV.'aVH ic HoHWATH 

Del' enaant 

LAVKiTHoL, KPiJv.V.'.iT]!, Ji.JitV-'iv'J II <5c HOHWAYIi 


JUDGMENT 



71 Civil 2209 (LFii; 


Third-Party Plaintiff 


-a^ainst- 


Yil^ 1 IUEoTvW'gMOUP, LTD. 

AnLLiJ ,c COwP.iL'. , INJOcrj.n^ED 
ALL^N .< COnPALl, Cla .L.ES ;iLi, ; .N, 

DL/'i U. j-i.'AI.JWJL H. 

liTCl. iJD U. 1 THCSV:,:.., nAdT'E a. 

SCOTT and DAv Il> hATRD 

Third-Party Defendants 

ADj I.] .• CUj,, ..... ana .uiiLii cc 

COnP/d;. IHCo IP J.(A I'Ll) 


Third-Party Counterclaimants, 


-atfuinsc- 


ij>. v .. rhOL, hd hOdYAih ic hORWATY 

Thiro- ’arty Countercxaim Heapundent. 

.'./.e ..K'o. ; entitled as Lion Driving hbau settxed as to all 
naant.'i, o::co t Lay«nth , 1 , on i.-ovembor H, 1971. An ai(iendod 
coiapin-nt was ihon filuu, nau«n t ; x.nventhol as sole uefondant. 

Laxonthol voiuntarU;. d iscntinuoa the third-party action against " 
al l nofanuanua, ovcopt IrWn Lraner and Allen u Company, 'Tncorpor- \ 

u 1 # * rl . 

/:io ur.i.l >» l.Avin.; boon amu/Jit on for trim before tho ’* ^ 

M.iir.r-uil.. „D U t . w, »n, Unitou ,iUt«» District Jud-.e, on V ! 


v., l-.U, aim 29, 197 J, and at the conclusion of 

two (iv it.on : «.».«■ ■ ■ )llt i J.uvjnr romtrvo.i .loclnion, ana t.ho Court M 

Li.oru.il i...p ..ny .>■), iff!,, iinv.n r handoa down its opinion, j 

'‘■’■'D 1 1 1 act alii, conoiun]:iti:t of law 1 uraunnt 
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i 


to Rule !?R(a), ol’ the Federal Rules of ,'ivil Procedure, and 
directing the Glor.c to enter judgment, it 5s, 


0ih> L ; tin, AnJULVldD ai d DKC.hOKJ>: That plaintiff OLRALD L. 


hLAZF d,D have judgment against defendant LAV.’ll:* MAh, KRELLTLTN, 


LoKWATL vC liJRWATn in the amount of Jai^7 • S00., with costs; it is 
further, 


•I 

i 

i 


ORu.J i ih, A, ,J"lUGi,d and 1 AiGiMtf): That the third-party plaintiff 
LAV^. VRJL, i.ihd.o'-.Jt] , li ii <c l.O.A'AVh, have judgment against 

thiru-nnrt,. defendant AhLi.li A: GOiuViP, , lRCORPORATED for damages 
in the aiaunt of {,'■).o,7i>0. , wl th costo; it is further, 

ORhmRid), AhJ’.n.'Cihl) and i _,GH1. D: That third-party defendant 
IRVIhJ li. hR;:j»r.R have judgment against thiru-pai’ty plaintiff 
LAV.ji.vhJo, iudJi..> jj] w, iUil.i/VVJi a HoriWATli, dismissing the third-party 
complaint; arm it is further, 

01he. :Jl; That the counterclaim of ALLLN ic COmPAFY UIC0HP0RATE r J 
against .,a , ',1 Oh, inhi.o' .."’ll, H Jilo'A' 1’ >•« hORWATIi, be and it is 

hereby dismissed. 


Da ted : Lew 'i ora, ] . 

•Tunc 1.., 1 ) J'i 
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At a Slated Term of the United States Diatrict Court 
for the Southern District of New York, held in the 
United States Court House in the Borough of Man¬ 
hattan, City of New York on the 
day of in the year of our Lord, One 

Thousand Nine Hundred and Seventy 


PRPRPMT• 

HONORABLE: LLUYD F * MAC MAHON 

United States District Judge. 


GERALD L. HERZFELD 

vs. 

LAVENTHOL KREKSTEIN HORWATH & HORVATH - et al 


71CIvil 2209 
Docket No._ 


Now comes the Plaintiff Bv BLUm HAIMOEJF GERSEN LIPS0N & SZABAD, by 
Loui3 Haimoff. 


and moves the trial of this cause. Likewise comes the Defendant by WILLKIE__FARh&__GALLAGHEH, by 
Louis A, Craco and Jack David, 3rd pty defts POLLACa & SINGER, by Daniel A. Polls 

Non Jury 

Thereupon a Jury is duly empaneled and sworn, and the cause proceeds to Trial. _ _10*-l6“73_ 
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PRE-TRIAL ORDER OF PLAINTIFF FILED JUNE 5, 1974 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

- - 
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GERALD L. HERZFELD, 


- against - 


Plaintiff, 


LAVENTEOL, KREKSTEIN, KORWATH & HORWATH, 

Defendant. 


LAVENTHOL, KREKSTEIN, HORWATH & HORWATH, 


Third-Party Plaintiff, 


- against - 


i THE FIRESTONE GROUP, LTD., ALLEN & COMPANY, 

| INCORPORATED, ALLEN S. COMPANY, CHARLES 
j ALLEN, LEE W. MEYERS, IRWIN' H. KRAMER, 

■ RICHARD M. FIRESTONE, MARTIN A. SCOTT and 
! DAVID BAIRD, 

I 

Third-Party Defendants. 


INDEX NO. 

71 Civ. 2209 


PRE-TRIAL ORDER 


I. Stipulation As To Facts 
And Documents 


- i 

1. On or prior to December 16, 1969, The Firestone’ 

. i 

Group, Ltd. ("Firestone"), sold to approximately 24 investors 

I j 

$7,500,000 of 9 1/2% Promissory Notes and 150,000 shares of 
Common Stock. Said securities were sold in Units, each Unit 
consisting of a Note, in principal amount of $250,000, and 5,000 
shares of the stock at $1 per ‘ihare, the purchase price for each 
Unit being $255,000. 


2. Jacobs, Pcrsingcr & Parker, 70 Pine Street, 

Vow York, Now York ("Jacobs"), counsel for Firestone, in a letter 
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dated December 16, 1969, listed Gerald L. Herzfeld, of "General 
Investor Company, 295 Fifth Avenue, 4th Floor, New York, N.Y." and 
David Baird, of "Baird, Patrick & Co., 67 Broad Street, New York, 
N.Y. 10004", as persons to each of whom one Unit of the Firestone 
securities had been issued (Plaintiff's Exh. 31). 

3. In a letter dated November_, 1969, David G. j 

Baird and Messrs. Nathan E. Herzfeld, Saul S. Herzfeld, and Gerald 
L. Herzfeld agreed that Baird would purchase a Unit of the Fire¬ 
stone securities in his own name, but as agent for the Herzfelds 

. , I 

as principals; under the agreement, the Herzfelds were required to, 
furnish Baird with the sum of $255,000 by certified or official 
bank checks payable to Firestone (Plaintiff's Exh. 1). 

4. Plaintiff delivered to Holtzman, Wise & Shepard 
at 30 Broad Street, New York, New York, cashier's checks of 


Century National Bank & Trust Company and Chase Manhattan Bank, 
each dated December 15, 1969, and each in the amount of $255,000, 

i 

payable to Firestone (Plaintiff's Exhs. 5A, 5B). The funds util¬ 
ized in purchasing the said cashier's checks were furnished in 
equal parts by Nathan E. Herzfeld, Gerald L. Herzfeld, and Saul S. | 

!Herzfeld (Plaintiff's Exhs. 26, 27, 28A, 29A, 29B, 30). 

t 

5. The Note and Stock Purchase Agreement, dated 
November 30, 1969, executed by Gerald L. Herzfeld (Plaintiff's 

Exh. 3) included, as Exhibit B, an unaudited projected statement of 

. 

I income of Firestone for the 11 months ended November 30 , 1969 . 

6. On November 12, 1909, Firestone mailed a letter 








o 
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to David Baird of Baird, Patrick & Co., 67 Broad Street, New York, 
New York 10004, enclosing four copies of a Note and Stock Purchase 
Agreement dated November 10, 1969, and a similar letter with like 
enclosures, dated November 21, 1969, was mailed by Firestone to 
Gerald L. Herzfeld of General Investor Company, 295 Fifth Avenue, 
Fourth Floor, New York, New York (Plaintiff's Exhs. 32, 2). By 
these letters, the closing of the sale and purchase was set for 
Tuesday, December 16, 1969, at the offices of Holtzman, Wise * 
Shepard, 30 Broad Street, New York, New York, special counsel for 
the purchasers; and Firestone undertook to deliver to the pur¬ 
chasers, at the closing, audited financial statements of Firestone 
as, at and for the eleven months ended November 30, 1969. 


7. A letter, dated December 16, 1969, was delivered 
by Holtzman, Wise & Shepard, 30 Broad Street, New York, New York, ■ 
To i^ach of the Purchasers of Units of The Firestone Group, Led. ! 
Pursuant to Purchase Agreements, dated November 10, 1969", in¬ 
cluding plaintiff and Baird, and enclosed various documents re¬ 
ferred to therein, including a copy of a certificate of the Pres— : 
j ident of Firestone, ar.d e. letter dated December 16, 1969 from • 
Firestone, referred to in the certificate of the President 
(Plaintiff's Exh. 8). 


8. The certificate dated December 1C, 1969, pur¬ 
porting to bear the signature of Richard L. Firestone as Presi¬ 
dent, refers to a letter of even date from Firestone to each 
purchaser accompanying the transmittal of Firestone's audited 
financial statement as, of and for the eleven month period ended 
November 30, 1969 (Plaintiff's Exh. 33). 
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9. The letter dated December 16, 1969, delivered 
to plaintiff and Baird, refers to the prior undertaking by Fire¬ 
stone to deliver copies of its audited financial statements for 
the period December 26, 1968 to November 30, 1969, and encloses 
"for your information, copies of these financial statements certi-* 
fied by Laventhol, Krekstein, Horwath & Horwath, certified public ! 

I 

accountant" (Plaintiff's Exh. 6). This letter puported to grant 
to plaintiff the right to rescind the purchase upon the basis of j 
any changes reflected in the audited financial statements, saia 

I 

right of rescission to be exercised on or before January 9, 1970. 

10. Firestone retained defendant Laventhol, Krek¬ 
stein, Horwath & Horwath ("Laventhol") to perform accounting 
services and pursuant to "said retainer, Laventhol prepared and 
issued a report dated December 6, 1969. 

t 

11. On or within a few days after December 16, | 

19b9 (prior to January 9, 1970), plaintiff received a report, j 

dated December 6, 1969, purporting to have been prepared and 
issued by Laventhol (Plaintiff's Exh. 7). 

12. The Report to Stockholders of Firestone for 
the nine months ending January 31, 1970, includes a statement by 

j 

Richard M. Firestone, as President, as follows (Plaintiff's Exh. 

9 ) : 

"You may recall too that we entered 
into a contract of sale for a large prop¬ 
erty of convalescent hospitals. The 
transaction involved initial payments 
prior to closing which was scheduled for 








January 30, 1970. After making these 
payments, the buyer requested an ex¬ 
tension to July 1. We obtained an 
even longer extension from the seller 
and granted the buyer the requested 
time...with the understanding that we 
have the right to sell it to a third 
party. As a backstop, we have been 
proceeding to do just that and expect 
to be able to obtain at least the same 
price elsewhere." 
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13. On March 30, 1971, an Involuntary Petition in 
Bankruptcy was filed against Firestone in the United States Dis¬ 
trict Court, Central District of California, and on April 1, 1971,' 
Firestone filed a Chapter XI Petition. On October x, 1971, an 
order confirming an arrangement was filed. On or about August 18, 

| 

1971, Gerald L. Herzfeld filed a proof of claim in the Chapter XI 
proceeding, in the amount of $500,000, with interest at 9 1/2% per^ 
annum from September 1, 1970. Annexed to the proof of claim were 
copies of Notes of Firestone to the order cf David Eaird in the 
amount of $250,000 and to the order of Gerald L. Herzfeld, in the 
amount of $250,000. Under the plan of arrangement, plaintiff re- 

» 

ceived a payment of $51,000 in respect of the $500,000 claim fil«d' 
(Plaintiff's Exhs. 34, 35,36). 


I 

14. When this action was originally commenced on 
or about May 18, 1971, the defendants were: The Firestone Group, 
Ltd., Allen & Company, Incorporated, Allen & Company, Charles 
Allen, Lee W. Meyers, Irwin H. Kramer, Richard M. Firestone, 

Martin A. Scott, Holtzmann, Wise & Shepard, James W. Deer, JacobsJ 
Persinger & Parker, and Laventhol, Krekstein, Horwath & Horwath. ^ 
On or about November 3, 1971, plaintiff's claim against the fore- j 
going defendants, other than Laventhol, was settled and the action 












iscontinued against said defendants, other than Laventhol. On^or 
November 3, 1971, Gerald L. Herzfeld, Nathan E. Herzfeld, 


Saul b. Herzfeld, and General Investors Co. executed releases to 


each of the said defendants, other than Laventhol. In each of 


said releases, the signatory thereto purported to reserve his or 
its rights against Laventhol (Plaintiff's Exh. 10). 


15. Plaintiff's Exhibits 11 through 25 are papers 
which were contained in defendant's files kept in connection with 
the accounting services which it performed for Firestone, and 
were produced by the defendant during discovery in this action. 


II. Stipulation As To Facts In 
The Third-Party Action 


1. Plaintiff Gerald L. Herzfeld asserts no claim 


o. any kind in this action against any party other than defendant 


Laventhol. 


2. Charles Allen never made any representations of 
any kind to Laventhol in connection with Firestone. 


3. Irwin Kramer never made any representations of 
any kind to Laventhol in connection with Firestone. 


4. Allen & Co. never made any representations of 
any kind to Laventhol in connection with Firestone. 


5, Irwin Kramer was a vice-president of Allen & 
Co. Inc. in November and December, 1969. 


✓ r 


{ 


it**. Ujpv- 
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6. Lee Meyers was a vice-president of Allen & 
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Co. Inc. in November and December, 1969. 


7. Arnold Lipkin was the partner of Laventhol in 
charge of the audit of Firestone in November and December, 1969. 


8. Morris Schwalb was the manager for Laventhol 
of the audit of Firestone in November and December, 1969 . 

9. At the closing of the private placement of 
December 16, 1969, Allen s Co. Inc. was furnished with an audited 
financial statement and report of Firestone for the period ending * 
November 30, 1969 prepared by laventhol and dated December 6, 1969! 

HI. Issues To Be Tried 


The issues to be tried, as between plaintiff and 

defendant Laventhol, are set forth in the trial briefs heretofore 
filed with the Court. 


Exhibits To Be Offered By 
Defendants In The Third-Party 
Action 


Third-party defendant Allen & Co. Inc. intends to ! 
offer in evidence the following documents, reserving its right to | 

offer such additional documents as may be indicated by the testi- j 
mony at trial: 


Contract, Firestone and Monterey Nursing 
Inns Inc., 11/22/69 (previously plaintiff's 
Exhibit 12). 




A-2 

A-3 

A-4 

A-5 

A-6 
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Contract, Firestone and Continental Recre¬ 
ation Co. Ltd. ("Continental"), 11/26/69 
(previously plaintiff's Exhibit 13). 

Memo, R. M. Firestone to A. Lipkin, 

12/2/69 (previously plaintiff's Exhibit 


Laventhol Financial Statement for Firestone 
dated 12/6/69 for period ending 11/30/69 
(previously third-party defendants' Exhibit 1 
21 ) — withdrawn. 

stateffient *°r Firestone 
dated 12/6/69 for period ending 11/30/69 

^previously third-party defendants. 4 Exhibit 


l/in/ 7 n Ul ; eria " 0f Contin ental to Firestone 
Exhibit jP[ eviousl i r thir-party defendants' 


A-7 


A-8 


A-9 


A-10 


A-ll 


A-12 


A-13 


A-14 


A-15 


Draft °f Laventhol Financial Statement for 
Firestone for period ending 1/30/69 (previ¬ 
ously third-party defendants' Exhibit 16). 

Laventhoi Financial. Statement for Firestone 
^previously third-party defendants' Exhibit 

"Consolidated Worksheet" of Laventhol for 
Firestone (3 cages) (previously third-partv 
defendants' Exhibit 10). ' - 

12 pages of worksheets of Laventhol for 

"Additional Adjusting Entries" of Laventhol 

(2 P ft Ses) (previously plain¬ 
tiff's Exhibit 10). 

" R fu 1 f S f ific ? tlon Jour nal Entries" of Lav¬ 
enthol for Firestone dated 12/16/69 (previ¬ 
ously third-party defendants' Exhibit 22). 

"Other Deferments" of Laventhol for Fire¬ 
stone dated 12/6/69 (previously third-party 
defendants' Exhibit 30). V Y 

Letter from M.A. Schwalb of Laventhol to C. 
Wadley of Firestone, 12/18/69. 

Letter from Firestone to Allen 6 Company, 
as agent, 12/16/69. * Y ' 


Dated: New York. New York 
October / 0 ' , 1973 


* I 


SO ORDERED: 



by jhIjcb > '%tJCc7L 


~JTd.6. 


- 8 - 
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TRIAL TRANSCRIPT DATED OCTOBER 15, 1973 
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Tii,3 COUHTs Good afternoon. 

TUj CLi<RK * r,OCa;id L * Kerzfe l d versus The Firestone 
Grou P» Ltd. , 3 t al. 

MR * >«»IOFP: Plaintiff is ready. 

MP ‘ CRAC0: Defendant is ready. 

‘W. POLLACK: Third-party defendant is ready. 

TI-.i COU.'tT: Proceed. 

MR. HAjCMOFF • «*<-». i j 

. 0uld yoc ” »<*<>* <*«> for an opening 

statement? 

' I 

| 

WO COUS®, X think if. would help. 

Ml'.. HiUllCyP, Vhatik you. 

lh. your T icno>* rvl-isse thio - i 

' this action revolves around 

an investment made bv tho *<-<■«: 4 

■ * ’ * c 3n certain securities 

ot The Firesteno Group, Ltd h j- , 

1 , His investment was $510,000. 

The invontmont «-,-><= •.n- *. 

- - *“-■» pa-'-t o* a private placement 

made by Alien S Co., und-v -/ n ^h , - 

, un<-.i ,.moh toe securities were sold, 

i believe, to approximately t’vonfcv or i-w. 

” tv/enty-rwo investors. 

The transaction, the invo«tire-.rt ,-m^ , u 

a...ureat v.nich the plaintiff made, 

-ools t.ie Of a note and stock lurch auc agreement. 

W-at is, the transaction involved «50,,« 0 worth of notea 

; “ d ^ ah «“ «* *«*. «- total purchase price 

of: each unit v.an *25S,0»0, and the plaintiff acquired, under 

circumstance i which are not really important at the moment, 

,A ° Vn " f ° r a 5 hVfett nnit of $510,000. 


vL , ;i ’ ,-R<! ! j.s? t.f.r COi S l ReFc^Vert:; 

' ' Nl1 T i* C-A! 11 Me 

1 »**•--, ». ■■■>■•>/ ,tt irhtaht.: <-• 'hit. \;,'u /-’5J) 








I 
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Khilt ls and what yoe. to the heart of 

" hQ CaS °' 1 ” eUeVe ' honor, i, an unaudited financial 

statement which vrr*? a. .. 

3 annoxed to the note and stock purchase 

agreement, which indicator} '-u-**. 4 _ui 

‘ fc d fchat this corporation had earned 

a profit, deferred and realised, of approximately 

$1.3 million. The v>r*»rir*» 

n. precise fx,uras are stated in the unaudited 

financial statements. 

Pait ° f Wie transaction was a commitment by 

*• ^ 'On to 5: urn* ^ • t • 

- - each o, uie investors with an audited 

• naj.a3. ot, touant .cor the purpose of confirming the unaudited 

figure which wore part of the note and stockpurchase agree- ' 

men t. 

The. note and stock porch**, agreement - and 1 thinlj 
she, fact is significant, you): Honor, in datod November 10 
!560. Thn avditod statement vms prepared and Issued by 
toe defendant Lavonthol firm, and it in dated December 6, 

W69. That statement substantially confirmed the unaudited 
financial figures, he a matter of fact, where the unaudited 
figures had i, ..-.tort deferred income of $1.3 million, the 
bavcnthol statement showed deferred profit of $„. 7 million 
or, rother, $1,700,000. 

So that, if anything, what Laventho.l did was to 
fo.vtify the inprossion which any investor would got, which was 
thin war, a very profitable ontorprioo. 


‘! . 1 1 !'•?. ,;: - C T C. 7£R 1 '. 

*-• 1*7' ■- .1 C/’X . • > ! jr.-JS'? 

•V!w. :-'.,v. .. ••,y v r:. / v,.>> ^IS: OT;.u•..tso 7-iSt0 



r 
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wc 'J fit to, as I Say, - h e heart of ^ oasc _ 


3 Tl.e proi.it was predicated upon ona transaction -- and this, 

4 OE C ° UrSa ' ^ fUlly SCt *** *» *• wort paper of taventhol 

sr„nsection, which involved tho purchase by Firestone 

4 J nursing hos.es from a concern, an Ohio corpor- 

7 | a ' ° T ~ Callofl Monterey. The contract covering that alleged 

8 j purenase was dated November 2?, 3950 H *.u • 

' JJcJ /O^ia that was their 

9 I i“w®t»«nt, and in that transaction 

• ^n they made an investment, 

W l\ according to the nv.-i-tn c 

fl ne coi»ti.a*..c, of over $1^,000,000. 


* The only cash out3 ay - K . ' 

I JcV aria th.is was all clearly 

i2 sot forth in the work r 

P1£>e - B ' the havonthol work paper., - 

,3 was a 55,000 deposit. What was ens par- of -he . 

j P ar - of i-he cransaotion. 

"A j The other part of v-he . 

j • c3 a £>alts » supposedly, 

<5" j feur days la'ier T ,, 

j - - - <u.y fa mo properties to a company 

ifi j ° rtlled Continental Recreation -v 

j ^ '^ G president of which 

17 Wa3 * PerS ° n nan;OCl ,tax RUd ° rian * y» d «r that contract, the 

” • Pr ° Perti03 — continental Recreation for over 

" $1S ' 000 ' 000 ' “ «“* tho apparent gross profit on the ,rane- 

25 action was over $2,000,000, but tho total 4 . 

9 ui(.. >.otai xnveotrasnfc by 

?J# 000 , and the total investment by Continental 

3 ’X was $25,000. 

S ° ihat *“ a w*>w® all that was put up 

* °“ 0n0 3U1 ° ~ 55 ' 0 °° •’»- «*•* was put up c„ the cther 

: 1 ride* was S ?5 nun r*< 

v* j. uiju, i- \.,:oufcr:no o;arod (*ri 

l '• *M' 00 - e u to show a profit of 


• M(H. .1 • ; y ... ■■■ . 

11 * - act- u,F. 1 Ei<;> 

•i. Ji; t. >;< ... j rr; 

^ ”• ' ' r/ P’JiO LAI 40 A»2> 9 
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$ 2 , 000 , 000 . 


NoU ' what -'’ m P re 5sion ought that to create upon 
accountants coming in to audit the hooka of the company, 

and ' 38 they haVO °° nca ded or admitted ~ a 3 they have con¬ 
ceded — that they knew their statement was to be used in 
oruor to sell securities oi! Firestone. 

Bear in mind that the steel: purchase agreement is 
dated November 10th. This transaction is not reflected any¬ 
where on the books of the corporation, except in one minor 
respect. There is a reference to a $25,000 cash deposit 
under the caption "exchange". That is all that the book, of 
..he corporation say about this $13,000,000-015,000,000 trans- 
-ha- is all the bocks said about tho $2,000,000 

profit. 


'/ •'il -ILKr ! OtSfMCI COURT REPORTERS 

■••iiiY'iO S'3 ’a I ii:i Oh?,* I Kouifc: 

.•O’.cf .V,l: 1 Ye., t'.Y i< .7 T':l t-'iU.iUi: COl{nfW07-i'.'.'JO 











•:~2 

Ti.-rssffald 

Bonoit 
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Now, what company was Continental Recreation, 
according to the testimony given by or of the defendant's 
representatives? Continental owned miniature golf courses 
and had a not worth of $100,000, so this didn't have any¬ 
thing of substance to the transaction. 

ihen, if you look at the contracts themselves, 
your Honor, these contracts, incidentally, your Honor, I 
have taken from the work papers of Laventhol. They were 
uot prepared by attorneys. They don't describe the property 
except by came name. They say that the properties are 
situated in various comities and states as per Exhibit A. 

Here j.s Exhibit A. No reference to any county, 
no referenca to any state, and the eama thing is true of 
«-ne contract of sale to Continental Recreation. 

As a matter of fact, there is a significant 
typographical error; one of the hospitals is listed a 3 
. Nashville in the purchase agreement and as Ashville in the 
sales agreement. In this multimillion dollar transaction, 
nobody took the trouble to read proof on \ha exhibits, so 
that they would fca buying and selling the same hospitals. 

Now, they ware selling supposedly hospitals. 
There Aa no reference to anyequipment, any licenses, no 
represent.:*!ions, no warruntyd. Our contention is, your 
Honor, that — 


1 - :. / 


i-NifincPN U!$ii<lc;v CCuRT RcFORTERS 

1 ! --'d i-c -VlV.*« >;.•( C J-.r Houi/S 

‘ U »"i:.... cn»r. 


i. .. co?m amo 7^.0 
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THE COURT: I thought you said they were selling 
nursing homes. 

KR. KAIMOFF: Nursing Homes or hospitals. They 
aro referred to variously in the records. 

Now, the contracts themselves indicate that 
they are not contracts of sale whereby the plaintiff acquired 
title, whereby Firestone acquired title or Continental 
REcroation acquired title. They make very clear that all 
that was involved was an option on the part of the plaintiff 
to purchase on the part of Firestone to purchase, and 
on the part of Continental to buy. 

The specific: provision in the agreement is that 
"buyer reserves the right s.t any time after January 30, 

1^70, or upon payment of the $3,970,000 cash down payment 
a3 required heroin to convert this contract of sale to a 
conventional sale, at which time title shall pass to buyer.” 

So that, therefore. Firestone did not have title 
to the property when this contract was executed, nor did 
Continental acquire title to theproperty when it executed 
its so call-id sales agreement. 

Nevertheless, despite those circumstances, 

X.avcnthol d Id not call upon counsel for the company to 
ask whether these contracts -ware enforceable agreements, 
whether title had passed, whether or not the provisions 


vC’J i i if.’.'N 0IS filer CTMXf RcPCRTERS 
5 cm. Ct'iWf Mouse 

, i. v . X* it ir.rfi;>:o7-4.-^ 
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for tho cloacripti.on of the various properties being sold was 
sufficiently definite nor did they ask for an opinion of 
counsel to certify as to the validity and or the enforce¬ 
ability of those agreements, and under the circumstances 
Chore it was obious that Firestone needed a substantial 
transaction and a substantial profit to show a presentable 
statement, and bearing in mind that this transaction in¬ 
volved sales of 15 million, whereas the gross sales of 
Firestone were 22 million, so you were dealing with 15 out 
of 22 million dollars and if you did not include this 
transaction, and there is r.o dispute about this, if you 
did not Include this transection in the audited figure, the 
company voild show a loss. 

Knowing nil this, the accountants made no 
effort at any significant verification of the transaction. 

There are other documents which throw further 
suspicion on the transaction. On November 10, the transaction 
is in effect projected. Up to that point, there is not a 

scrap of paper in the files of Firestone to indicate that 
nny such transaction occurred. 

hnd here, I think, is one of the most significant 
memoranda in the case, on November 21, the day before the 
contract between Firestone and llontoray is executed, a 
memorandum is prepared by a Hiss Araborson, who is an employe-, 


' ?!J r: -‘‘N o*svi I* :!' cc t:t RerourtRS 

• i ' i' 'Vi.'i'i C’C :. f iiOUot* 
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not an officer, of the conipa „ y ^ „ htch 3ha Mys ^ ^ 

have enter ad into — we have entered into a contract to 
purchase theca hospitals, have entered into a contract to 

8011 the ° e nursin9 hMes ' 1 sh °“« «y. The purchase price, 
she says, and this is now on November,-21, the purchase pric, 

^ 10 million and the sales price is 11 million four hundre, 
thousand. 

so that, between Bov amber 2 i, this memorandum, 
prepared by an employee, which is put into the file for 

e no "Je .1 wh.u. reason, you would have thought that a 

transaction which represented 70 or SO percent of the total 

transactions of the company, total sales of the company, 

would have been handled by the resident or an officer of the 

company, in i n effect being handled by a person who 1 

believe Is an assistant to one of the officers, a lady. Miss 

Amberson, and she says that the transaction involved a 

$10,000,000 Purchase, an eleven point four hundred thousand 

dollar sale and, overnight, between November 21 and November 

22and November 25, the contract involves 13 million and 
15 million. 

So, it would seem to me, your Honor, that there 
is ample evidence here to show that at the very least the 
accountants were put upon Inquiry as to the genuineness of 
this transaction and that they should have had something in 

S0UT1 Ifiiv'N DISYP.ICT COUNT REPORTERS 
• INIY* O !j i', x t CCtlliV HOUSE 

K)l i,Y - W-'l/ V;lil‘K0Nl:: OOrtTl AMD 7’4‘TsO 
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thoir files which would indicate some opinion of counsel, 

some even written confirmation from Continental, which 

they didn't have, and this is another interesting phase of 
the cas<?: 


The only confirmation that they did as to 
Continental was to call them on the telephone, a friend 
of his called him on the telephone in the presence of the 
accountant, who was in charge of the audit, and they caked 

him whether or not he intended to go through with the deal 
and he said he did. 


Nov/, there i3 other evidence that Firestone, 
the president of this company, and Ruderian have known each 
other for & long time. As a matter of fact. Firestone 
himself prepared a memorandum in x/hich he says that the 
practice that, the Ruderian practice is to buy and sell be¬ 
fore he closes title. So, this va 3 another factor which 
should have lead the accountants to wonder whether V a 
this was a genuine transaction and whether they had a right 
to render any opinion at all. 

Then there is .something else involved. The 


contract which has been executed by Continental provided 
for liquidated damages in the event that ti&a didn’t pass 
or they didn't close the transaction of $185,000 and also 
Continental had paid $25,000 as a deposit and was to pay 


' ii !•:’: 
! till i 1 ;’A i, 

•; a,UY.. N.Y. <;>) •■/ 


r G3»i<rr RtraitRs 

•3 C-OU i r ! IciJSli 

• Li.. ii •;u* ; COktuvmd 7-4580 
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another $25,000 in January, 

So, the accountants included $50,000 _ the 

two $25,000 payments — $105,000, the liquidated damages 

provision, in earned, realised income for the period ending 
November 30, 1969. 

Now, that $235,000 Income was essential to turn 
the income figures, the realised income, now, from a loss 
to a profit. If it hadn't been for that $235,000 profit which 
*-hey picked up in their audited November 30, 1969 figures, 

the net realised income of Firestone would have shown a 
deficit. 

So, on the one hand, they included in sales 
$15,000,00C - 15 out of 22 million - they included that in 
sales, which is obviously on the theory that the transaction 
will close, and in profits they included $10S,000 in liquids:ad 
damages, which were on the theory, obviously, that the 
transaction vjould not close. 

So that you have here a transaction, your Honor, 
in which an accountant is called upon to review the accounts 
of a company , knowing that the company is about to sell 
securities, knwoing that there is no evidence or any record 

of this multiiftillion dollar transaction at the time they 
begin their audit and before they finish their audit, all 

of these records suddenly appear, on NoverJoer 21, 22, 26. 
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They get no attorney's opinions, they deft 
even bother to inquire whether Firestone has had , 

director's meeting at which these purchases and sales have 

-en approved, they just gallibly accept whatever they are 

told. They adopt different theories, inconsistencies 

itn proUt.s on *he figure on sales and they render their 
auditor's report. 

NOW, of course, your Honor, they were concerned 

well what they wore doing and that's clear fro, the report 

which u.ey submitted and a note which they added to the 
financial statement. 

They rendered what may be called a qualified 
opinion. They said that their examination has been accor 

With EOCSP,: "' 1 Procedures and standard or 

accepted •,accounting principles, except subject to th- 

collectibility of the balance receiveable on the contract 

of sale. That was the exception which they included In 
their cart?.tied report. 

Now, the balance receiveable would not be an 
Obligation of Continental unless it elected to go through 
with the deal, obviously, if it chose not tog, through 

r h / h * a ° U ' 1: - 3 ° nly ren P on;, ibility was to pay n 85 .000 

n liquidated damages, which they had real,. , 

1 - really already picked 
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So, my contention ia, as to this so-called 
exception, that it further fortifies the misleading nature 
and the incorrect nature of the report. It suggests as 
collectable as an obligation of Continental, of course, 
they can't say whether it is collectible or not because, 
obviously, the company has a net worth of $100,000, so they 
think to protect themselves with this exception, but at lea 
it assumes an obligation to pay it and how anybody could 
determine, any investor could determine what investigation 
they made as to the collectibility of this amount or 
why there was a question about it, there is nothing in 
here which says that Continental Recreation has a net worth 
of $100,00C and owns a few miniature goX£ courses and, 
more than this, they knew, according to the conversation 

with Ruderian, that he had discussed the venture with 

* 

certain people in Hawaii and they were, going to put up 
the money. 

VHE CCURTl X don't want to interrupt you but 
I have another matter that takes some urgent attention. 

If you are going to be a few minutes, all right, but 
if you are going to go on — 

HR. HAIKOFF: I think I will only be a few 
minutes, ycur Honor. 
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i 

J THE COURT: Ml right. 


3 

MR. HAIMOPP: So that what they are told con- 


4 

I flicts with everything, what Ruderian tells them is in 


5 

conflict with everything that Firestone told them and Is in 


6 : 

*7 

conflict with everything they said in the report. 


/ 

ft 

In the report, they are in effect saying that 


O 

o 

Continental is going to pay the money. They were told 


7 

that he wan looking to resell the venture to some Hawaiian 


10 

11 

. investors. They had no idea whether he had closed any 


11 

such transaction, whether he had any commitment from the 


12 

Hawaiian investors to do anything but, nevertheless, they 


54 ; 

1 

wont ahead and issued the statement. 


M 




In Mote 4, a whole page long, and which sets 


15- 

K 

forth all „f the terms of both these pu-chases and sales 


IC> 

transactions, they simply itemize the details of the trans¬ 


17 

action and they say, and here is another, I believe, flat 


18 

• mis-statement, that Firestone has acquired these properties, 

- i 

19 

Firestone had acquired exactly nothing. Firestone had 


20 

put up $5,000. Firestone had the right to acquire the 


21 

properties if they put up another $3,700,000. They hadn't 


22 

done so and they would have a right not to do so and, as 


23 

a matter of fact, they didn't do so and nothing else hap¬ 


_. 

.?! 

pened and r don't have te add, your Honor, that when the 


r> 

time Casio for Continental Recreation to close the deal. 
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Mid, Firestone sends a report to Its stockholders 
end says, "Well, Continental is not going ahead with the deal 
end I have extended his tine to duly, and in the meantime I 
will sell it to somebody else,” which again fortifies the 
palpable fraud that was committed. 

One further point and then I will be through. 

One point that I believe the defence will rely 
heavily upon is the fact that the plahtiff, Gerald Hercfeld, 
testified at pretrial and will undoubtedly testify here, that 
he didn't iock at the report which was the qualified report 

and ho didn't look at the note. All he looked at was the 
incoma statement. 

'ell, our position with respsot to that, your Honor, 
is very simple. „ a claim that 1( he loofced at fchQ ^ ^ 

would have further fortified his judgement that this was a solrd, 
genuine transaction or that the profit was solid and genuine 

and if he had looked at the note, he would have assumed that 
thG transaction had been consummated. 

Therefore, all it would have done, had he looked 
at the report and at the note, would .'simply have for t icied the 

overwhelming impression of profitability created by the 
unaudited figures and confirmed by the auditors fWures. 
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Tli:; COURT: I am sorry for the interruption. 
MR. CRACO: Do you wish an opening abatement 


from the defendant? 

TIC2 COURT: Yes. 

MR, CRACO: Your Honor, I will be very brief and 
sketch the outline of the case as we see it. 

We represent Laventhol, Krekstein, the accountants 
in this case. 

Hh<m Gerald HerzfelJ, the plaintiff in this case, 
first heard .about the Firestone Group, whose financial state¬ 
ments are at issue hero, it was from one David Baird, a 
broker in New York, unassociated with Laventhol, Krekstein, 
who came to him and told him that he knew of a private place¬ 
ment of securities, that it was the hottest thing that 

Charlie Allen had in his shop and that ho ought to really 
participate :.i\ it. 

Herzfeld v/as interested and pursued the matter 

further with Baird. I think the proof will show that in 

due course, when the transaction v/as consummated for 

the investment in what are called units,consisting in part 

of common stock and part of notes of Firestone, he did it 

in some arrangement of somewhat mysterious form with Mr. 

Daird. 

In any event, his introduction to tho transaction 
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was through Mr. Baird. 

Thareafter* a gentleman by the name of Kramer, who 
was the son-in-lav; of Mr. Allen of Allen & Co., and hxs 
partner, cams to dinner with Mr. Herzfeld and his wife, and, 
apparently not knowing that Baird had introduced the subject, 
again introduced the subject of the Firestone units to Mr. 
Herzfeld and did so again in enthusiastic terms and again 
touting it as something that wa3 a hot item in Charlie 
Allen’s then current portfolio. 

Thereafter, Firestone, Mr. Herzfeld having caressed 
his interest in this matter, distributed a note and note 
purchase agreement, to which were attached cortain unaudited 
financial statements. The document is dated November 10, 

1969, and it reflects a very substantial net profit of some 
$700,000 and a gross profit of $1,300,000. 

At this point in time. Hr. Ilerzfold, by his 
testimony before trial, makes the decision to purchase the 
units, and he decides to purchase two unite, either himself 
or through an investing partnership of which he was a part. 
Again, it is not cl.ear that he was in fact the purchaser of 
all these securities, but, in any event, whoever purchased 
the securities in connection with the Herzfeld group pur¬ 
chased them on or about the 24th of November 1969, signed 
the not purchase agreement, and in the ear3.y part of December 
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2 

transmitted two checks to the order of Firestone in an 


3 

aggregate amount of $510,000. 


4 

All of that, all of that transpired on the basis 


5 

of Hr. Baird's communications, Mr. Kramer's communications. 


6 

the literature that was circulate by Firestone and the 


7 

unaudited statement, and before the Laventhol audited state¬ 


■ 

ments ware transmitted to Mr. Herzfeld, which occurred on 


* ! 

December 16, 1969, on December 16 or 17, 1969, after he had 


i° j 

bought the vn.its, he received the Laventhol statement. 


n 

: 

Hir. testimony before trial was that he did not read 


:2 ( 

the audit report, that ha read the accompanying letter, which 


13 

emanated not from Laventnol but from The Firestone Group and 


14 

purported to explain certain conservative changes that the 


15 - 

auditors insisted on. 


14 

Having read that letter, his testimony is he glancec 


17 

at only one of the seven pages of the audit repor 4 *. That was 


13 

the page reflecting the income statement, and on that page 


19 

he looked at only one item: the profit item, by which he 


20 

apparently means not the net profit but the gross profit. 


21 

An auditor's financial statement, an auditor*s 


22 

report on the financial statement of a company says on its 


23 

face that if reports on the fairness and accuracy of the 


2* 

statement taken as a whole, that it adequately and fairly 



represents the financa.il statement or affairs of the corpora- 
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tion as of tlie time that it is published. 

Mr. Hernfold did not read the statement taken as 
a whole. He did not even read the report, the opinion of 
the auditor on which he here sues, because that report says 
on its face that it is qualified by being subject to the 
collectibility of the very transaction on which — 

THK COURT: Do you say that personal reliance is 
necessary under the Securities Act? 

MR. CRACO: Yes; I do. I think I have to make an 
important point here. This is a private placement. Thfc 
stock is not publicly held. It is not publicly held here. 

Th; s is not a class action. This is an action on a private 
investment by an individual who seeks redress for a single 
transaction. 

It is our position that this transaction — that 
his claim here, assuming that there was for the moment a 
a misrepresentation in the audit statement, which wo won't 
concede for a minute — assuming that we first of all insist 
that it was not in connection with the purchase or sale of 
any securities because the purchase of the securities had 
been accomplished prior to the time that the audit report 

was received. 

■ 8 # 

Secondly, wo take the position that he did not 
roly on it. It wos not misleading to him, first of all. 


SOUTHERN DISTRICT COOPT REPORTERS 
Ui !!rr ;0 3r/.i ris Cox t House 

IrOLSY IvJl.V > | I.Y., MY. ! r JX7 TtLfiHvJML-. CORTLAND 7-4'j-JO 









JQP 


20 


266a-19 

he did not raad it and was not misled by it, and, secondly, 
if he had read it and had seen the qualification on the face 
of it, if ho had read the footnote v/hich explains the trans¬ 
action here involved, he would have gotten an adequate and 
full disclosure of all the matters he is entitled to know 
as a prudent investor. 

VTo say, in short, that Mr. Herzfeld v/as not misled 
rn the securities sense of this matter, first of all because 
he did not hive the statement to rely upon when he made his 
investment decision and consummated it; secondly, when he 
got the statement, he did not read it. Had he read it, it 
v/ould have accurately reflected the transaction. 

As to that, I think we have to recognize if we do 


get to the point where proof is received with respect to 
the accounting treatment of the Ruderian transaction, that 
v/o aro dealing with a fairly esoteric matter, which is the 
purchase and sale of California land under California law. 

The transactions I think we can show, and I won’t 
belabor the point at this point, ware proper and enforceable 
transactions, entered into in accordance with the terms as 
at tho date that they .reflected; that they were the subject 
of a proper •ludiu u Lavonthol, including not as my brother 
has stated bafore a confirmation consisting of a check by a 
rriond on the phone but an oral communication, an inquisition 
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if you will, by a partner of Laventhol about the statue of 
the contract and the foreseeability of its consummation* 

Having adequately assured themselves that the 
transaction was a legal, valid and enforceable one in accord¬ 
ance with its terms, they took it into sales for that purpose 
and deferred the great part of the income, of the profit to 
be realized from that, beyond the date of which this report 
speaks. 

It is tne handling of that deferred income that 
makes the Laventhol statement actually very conservative, 
bocauso what they did was, realizing the current period, 
only $25,000 that had boon put up, $25,000 that was to be 
put up and $.135,000 that would under any circumstances be 

realized as Liquidated damages if the deal fell through _ 

they did thin not in any sense inconsistently with having 
taken the sale into revenues but as a reaoomoble basis for 
. evaluating wnat profit could bo realized in the current term. 

Hail Mr. Herzfeld read the income statement of the 
Laventhol report with any attention at all, he would have 
scon that the net income reflected on the Laventhol statement 
v/as soma $100,000 a3 against the $700,000 of net incoma 

which had been in tho unaudited financials on which he did 
in fact rely. 

In other words, tho not income was down on the 
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audited statomant some eighty per cent, and yet it i B this 


statement that he said confirmed to him the profitability 
of the enterprise. 


Your Honor, our case is simply that as a matter of 
law when the plaintiffs case is finished he will not have 
established the prima facia requisites of a 10b-5 action in 
this Court, because he will not have shown either the wrong¬ 
doing or the reliance thereon by Itorsfeld or the requisite 

scienter or that it is in connection with the purchase or 
sale of securities. 

If forced to our proof wo will defend, I think 
adequately, the propriety of the audit steps and the account¬ 
ing treatment, accorded the transaction in the financials whicl 
Mr. HarzreId did not read, 

Tlir; COURT: Mr. Pollack? 

MR. POLLACK: If your Honor please, I represent 
four of the r.ine third-party defendants, Allen & Co., Allen 
S' Co., Inc., Mr. Charles Allen and Mr. Irwin Kramer, six 
other of the third-party defendants, so far as I understand 
it, were never served with process, and the ninth of the nine 
I believe was served, and I have no idea whether he is 

represented or not. That is Mr. David Baird. He is not 
represented by us, in any ca 3 e. 

Till; COURT: Did you serve these other four 
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defendants? 

MR. CRACO: Let me make a quick check, your Honor. 

Scott and Baird have both answered, your Honor. 
Scott has answered pro sa find Mr. Baird is represented by, 
according to our records, Lawrenca Brieant, Esq. 

THE COURT: Are they here today? 

MR. CRACO: Mot to my knowledge, sir. 

iiR. POLLACK: In the original action or the third- 
party action, were they served with process? 

MR. CRACO: If the Court please, I can get that. 

Do you want us to do that — 

THE COURT: I want to clean this up. I don*t want 
to have four trials or five trials. If they have been served 
where are they? 

MR. CRACO: Baird answered in the third-party. 

TIE COURT: Are either of those parties here: 
themselves, that is? 

MR. CRACO: Martin Scott answered in the third- 
par uy complaint on May 5, 1972. Mr. Baird answered by Mr. 
Brieant on March 27, 1972. Both are to the third-party 
ccmplainte. 

I might say, your Honor, from the time of joinder 
of isuuo to thin date, so fa** as I know, there has been no 
action with respect to either of those defendants in tho 
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All the pre-trial has gone on between Mr. Pollack, 
representing the clients he has identified, and ourselves. 

TlljJ COURT: Just a minute, Mr. Pollack. I 
want to know why they are not here. Probably my clerk did 
not notify them. 

I will hoar your opening. At the end of it, we wil 
have to adjourn and get these people here. 

wR. POTwjJVCK: Your Honor, wo see this action, if 
I may be permitted a characterisation before I go into a 
brief statement of facts, as a case of a servile accountant, 
Lipkin of Laventhol, Krekstein, bending his will to the wishe: 
of a promoter, Richard Firestone. The facts are relatively 
simple, and .C do not think it will consume much time to 


recite. 


Firestone Group, Ltd., a company which bore the 
name of Mr. Richard Firestone, v/as involved in the land 
business out in California. It had been organized, as I 

understand i£, soma time, I believe, in 1968. 

\ 

In its second year of business, there came a point 
in time v/hen it decided to effect a private placement. 

Allen & Co., Inc., is a well-known investment banking firm, 
as I think jour Honor may know from newspapers and other 
matters, and Allen & Co., Inc. agreed to make a private place- 
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mcnt of $7,500,000 of the securities the Firestone Group 


lent them. 


°n 3 of the ingredients of this private placement 
was to bo a Statement audited and certified by the accoontin 
firm of Laventhol, Krekstein. The statement that was issued 
wos issued dated December 6, 1969. The closing of the 
?7,500,000 transaction took place on December 16, 1969. 
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In connection with that statement, wo have 
essentially a company that had sales of approximately six 
million dollars. But the Laventhol statement doesn't show 
sales of $6,000,000. It shows sales of $21,000,000 or 
22 million. 

.An important ingredient of that sale is that 15 
of that figure is the $15,000,000 figure for the so-called 
sales to Continental Recreation of certain properties that 
they had allegedly bought from Monterey .Nursing Homes for 
$13,000,000. 

3o, you have an inflated sales figure — not 
just $6,000,000 but a $22,000,000 figure. You have an in¬ 
flated profit figure both because of the liquidate?, dajwges 
figure that Mr. Haimoff mentioned in his opening and certain 
other reason 3 that are less central to the ca 3 e, so that * 

I will not get into them at this point with your Honor. 

fou also have a distorted balance 3heet and income 
statement. Blit for this transaction and the inclusion of these 
liquidated d.images into che income statement, the company wouLd 
have shown a loss instead of a profit. But for the inclusion 
of this phony transaction which smelled like a dead fish, you 
would have had a company with sales of 6,000,000 instead of 


22 , 000 , 000 . 


Our contention will ba that J.aventhol well knew 
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DhakinSE '' ° f thi = transaction and they knew that the 
15,000.-000 sole had never been effected, despite what Mr. 

craco says are the intricacies of California law. Laventhol 
Knew that Firestone Group, ltd., had not taken in that money, 
the $15,000,000, and yet they say in their financial statemen, 
^ 1 refer the Court to Note 4 , which is a critical part of 
this case. " Tho Firestone Group, Ltd., acquired" - acquired 
in the past tense —acquired by contract of sale, a group 
of convalescent hospitals containing approximately 1900 

bedS - P:: ° PertiSS — »•— -k to the former owners. 

*n November, 1909, the company sold--past tense-the proper¬ 
ties by moan: of a contract of sals.” 

tn fact, Firestone had never acquired these prop¬ 
erties nor hud Firestone sold them. This was a trumped up 
transaction cor the Purpose of making good this financial 
placement that they were a&cut to engage in. 

baU ° VO that lf =nn get our witnesses from 
California hare fast enough, before the end of this ease, that 

HQ ChOU * Pattera of *«•* meetings between Mr. Arnold 
P no. ..larencol, chc west coast accountant, and Mr. 

Michard Fire .tone, the head of this company, aimed at improv- 
inu the appearance of the financial health of this company. 

tn fact, we believe that wo will bo able to show 
that there ware two December 6 statements, not lust one, and 
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people were up to. 

There ia a nemorandwn dated December 2, 1969, 
written by Mr. Firestone to Mr. Lipkln, describing this 
Ruderinn .on and his company, the company to whom Firestone 
hed allegedly sold 515.000.000 worth of hospitals, which he 
in fact didn't own. The closing paragraph of that Brando* 

I think sounds the bell for this case, as we see it. 

I quote: "This man and his companies are very 
valued contacts...so if you speak to him, please handle him with 
kid gloves. We don't want to lose him for future transactions." 

I think, your Honor, that the evidence will show 
that Leventhol improperly abandoned its professional posture 
and responsibility and bent its will to Mr. Firestone and. 
put its weal of approval on a statement which created the 
impression of a company with 522,000,000 in sales, when in 

S!a0t “* tC '" P “ y had ?6 ’° 00 ' 0 °0 in sales and which created the 
impression that the company was making money when in fact it 
had lest Money. 

Tie Allens had no way to check this out independ¬ 
ently. They bad a right to rely on the auditor's statement. 

1,1 Cloning ' 1 miqkt add that this is not from our 
point of view a dispute between Mr. Hersfeld and Allen. 

Herafold has had his day in court against Allen and that matte,- 
HUS been resolved, ft is down new to the question of ultimate! 
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• TRIAL TRANSCRIPT DATED OCTOBER 16, 1973 

i 

i GERALD L. HBRZFELD 


TiiE PIRESTOVE GROUP, LTD., et al. 


71 Civ 2209 


October 16, 1973 
12:15 p.ra. 


(Trial resumed.) 

Present: Mr. Haimoff 
Mr. Craco 
Mr. David 
Mr. Pollack 
Mr. Kaminsky 
Mr. DeGaetano 


THE CLERK: Attorneys for the plaintiff ready? 
MR. HAIMOPP: Ready. 

TIIE CLERK: Attorneys for the defendant 
Laventhol, Krokstein, Borv/ath & Eorwath? 

MR. CRACO: Yes. 

THE CLErX: Are the attorneys ready for The 
Firestone Group, Ltd.? 

(No response.) 

THE COURT: Firestone? Who represents Firestone 
MR. POLLACK: They were nover served. 

MR. ClvACO: Firestone was not served, your Honor 
THE CLERK: Allen and Company, Incorporated? 

MR. POLLACK* Ready. 

THE CLERK* Allen & Company? 
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MR. POLLACK: Ready. 

THE CLERK: Charles Allen? 

MR. POLLACK: Ready. 

THE CLERK: Lee W. Meyer? 

MR. CRACO: Mr. Meyer was not served. 

THE CLERK: Irwin H. Kramer? 

MR. POLLACK: Ready. 

THE CLERK: Richard M. Firestone? 

MR. CRACO: Firestone was not served. 

THE CLERK: Martin A. Scott? 

MR. CRACO: Scott was nerved and has joined 


issue. 


THE COURT: Iflio represents him? 

MR. CRACO; He appears in his answer in 
propria persona. 

THE COURT: Ho was notified yesterday by 
telephone and by telegram to be here today for trial. He 
advised the Clerk that ho was unable to come because he did 
not have tho money to come from California; he can't afford 
it. He will therefore not appear for tsial, unless the 
plaintiff pays the expense. 

Does anyone want to pay his expense? 


MR. CRACO: Mot I, your Honor. 

THE COURT: I didn't see anyone volunteering. 
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THE CLERK: David Baird? 
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MR. DnGAETANO: Your Honor, I am Peter 
DeGaetano, an attorney in the office of Lawrence Brinn, 
who appea:;3 for Mr. Baird. 

I received a call from Mr. Brinn last night. 

:: was not in the office yesterday. It was my understanding, 
and apparently erroneously, that this matter was on today 
solely for the purpose of picking a trial r?ate. 

1 iE COURT: I don't know where you got that 
understanding. You sure didn't get it from me or any member 
of the Court or any Clerk. 

MR. DeGAETANO: I wa3 not in the office this 
morning. I came from another Court. I don't even have the 
file with me. 



^.IE COURT; You can work with somebody else's 
file. It'si been in the Law Journal for some time, this 

case, and on the ready calendar and notified by telephone 
to be here. 

MR. DoGAETANO: I just want it noted that I 
am completely unfamiliar with this matter. 

THE COURT: You'll get familiar with it; 
sc will I, I hope. 

Let's proceed. 

MR. imiMCFF: Shall I proceed? 
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Can you tell me who it was who first called 


your attention to this investment? 
A David Baird. 

Q Who was Mr. Baird? 


A Mr. Baird is a busine33 broker and a friend 


of mine. 


Can yt-u tell U3 in substance what Mr. Baird 


3aid to you on this subject? 

A Mr. Baird told me that he had had a call from 
Charles Alien, who advised him that he was making a private 
placement of some notes and stock and they were a very hot 
issue and offered Mr. Baird one unit. 

MR. POLLACK: Your Honor, objection to the 
30 -called conversation between Mr. Baird and Mr. Allen. 


Xt is hearsay. 


THE COURT: Sustained. Strike it out. 

Did you thereafter enter into an arrangement 


with Mr. Baird? 


Yea. 


Concerning your investment in the securities 


of Firestone Company? 
A Yg3. 


I show you a paper and ask you whether you can 


identify it. 
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Ilerzf eld-direct 


A Ye3. This is an agreement between ray brothers 
and myself with David Baird with respectto — 

THE COURT: Sustained. It speaks for itself, 


doesn't it? 

MR. HAIMOFF: Yes, your Honor. 

I offer it in evidence. 

THE COURT: Have you marked it? 

MR. HAIMOFF: Mark it, please. 

THE COURT: I asked you to mark your own 
exhibits, as you recall, at. a pretrial conference. Each 
party mark his own exhibits. It saves a lot of time. 
Plaintiff '3 1 received. 

Any objection? 

MR. CRACO: No objection. 

IPlaintiff's Exhibit 1 received in evidence.) 
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Herssfeld - direct 36 

MR. POLLACK: May we see the document, please, that 


3 ' you are marking? 

i 

4 (Document handed to Mr. Pollack.) 

5 > MR. HAIMOFF: Shall I proceed, your Honor? 

6 THE COURT: Proceed. 

7 Q. Did you subsequently receive from the Firestone 

3 1 Group Ltd. a note and stock purchase agreement? 

9 A. Yes. 


Q. Uas that transmitted to, that agreement, in a 


H |! letter? 


A. Yes. 

Qt I show you a paper and ask you whether that is the 
letter that you received from the Firestone Group, Ltd. 

A. Yes, it is. 

MR. HAIMOFF: I offer it in evidence. 

THE COURT: Have you marked it? 

MR. HAIMOFF: Ho, your Honor. Your Honor, I don't 
recall that there was a pre-trial conference. 

THE COURT: There was a pretrial conference, and I 
directed that exhibits be marked. At leest mark them now. 


Just put "Plaintiff's 2" on it. 

MR. IIAIMOFF: All right. 

MR. CRACO: Excuse me, is this the original? 

MR. HAIMOFF: No, this is the only copy that I have, 
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37 


2 

3 

4 
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Whether it's an original ox* a copy — 

HR. CRACO: It's the same one that was marked on 
the deposition? r 

HR. HAIHOFF: Right. 

HR. CRACO: No objection. 

THE COURT: Show it to Mr. Pollack. 

MR. HAIHOFF: Beg your pardon? 

THE COURT: Show it to all your adversaries. 

MR. POLLACK: No objection. 

(Plaintiff's Exhibit 2 received in evidence.) 

Q. Did you subsequently execute a note and stock 


purchase agreement? 


14 

15 

•6 ] 
17 


A Yes. 

ql I show you a paper entitled"Firestone Group# Ltd. 
Note and Stock Purchase Agreement," and ask you whether 
thatis the agreement that you executed. 

A Yes. 


19 

20 
:?l 
22 

>3 



MR. HAIHOFF: I offer it in evidence. 

THE COURT: Let me stop this right now. Is there any 
dispute about these underlying agreements? Does anyone 
contest them? 

MR. HAIHOFF: I don't know, your Honor. I tried to 
stipulate certain of those things with Mr. Craco, but 
ho was not ’willing to. 
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2rnb ' 1 Herssfeld - direct 38 

Tllli COURT: Is there any contest about it? 

MR. CRACO: I don't know what you are asking is 

thexe any contest about. 13 there any contest about — 

T1IE COURT: These documents. 

MR. CRACO: about the execution of these agreements? 

No, sir, there is not. There is a lot of dispute about the 
origin of this investment, and I am perfectly willing to 
allow the exhibit to go in, and I haven't objected to it. 

THE COURT: You should have stipulated it. VJe have 
other things to do than to sit up here spinning our wheels. 

MR. CRACO: Ifyour Honor please, I was not asked to 
stipulate to it. 

THE COURT: I will recess. Sit down and stipulate all 
of this. I am not going to sit here while we go through 
this. I am too busy. 

MR. CRACO: Your Honor, there was no pretrial conferenc 
in this case. 

THE COURT: Well, hold one. 

MR. CRACO: So wehaven't had the opportunity. 

THE COURT: VJell, hold one now and stipulate all of 
this. We will adjourn until 2:15. Sit down and see if you can 
stipulate all of these things. We can move along to the issues 
in the case. 

(Luncheon recess.) 
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AFTERNOON SESSION 


,2:45 p.ra. 


(In the robing room.) 


THE COURT: Mr. Baird, I understand your 
lawyer has left. 

MR. BAIRD: Well, he couldn't be here this after¬ 
noon but I will go ahead without him. I will take the re¬ 
sponsibility. I told him as long as he was otherwise 
engaged — you see, I only knew about this yesterday. 

THE COURT: I apologize for the fact that you got 
short notice, but — 

MR. BAIRD: I'll do the best I can. 'Jou can go 
at me any way you want. 

THE COURT: We have another problem, no that we 
are going to adjourn this case now until Thursday at noon. 

Would you tell your lawyer to be here. If he 
is not, of course, you have the right to proceed without 
him but, Thursday in this same room at noon. 

MR. BAIRD: I'll be here, sir. 


THE COURT: All right. I just wanted you to 


know that. 


MR. BAIRD: Thank you, very much. Glad to see 


you all. Goodbye. 


THE COURT: la the meantime, I hope that the rest 
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of you will try to work out a pretrial order that you can 
present to me Thursday morning, ana I will direct the 
Clerk to send another telegram forthwith to Mr. Scott, 
advising him that,: to suit his convenience, we are 
adjourning the case until Thursday at noon. 

{Trial adjourned.) 
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TRIAL TRANSCRIPT DATED OCTOBER 18, 1973 


GERALD L. IIEUZFELD 
V3 . 

THE FIRESTONE GROUP, LTD., 
t± al. 


71 Civ 2209 


Prosent: 


New York, October 18, 1973. 


Hr. Haimorf. 
nr. Craco. 

Hr.David. 

Mr. Pollack. 
Mr. Kaminsky. 
Mr. Brian. 

Mr. Scott. 


THE CLERK: Plaintiff ready? 

MR. IIAIMOFF: Plaintiff ready. 

THE CLERK: D3fendant roady? 

MR. CRACO: Defendant ready, your Honor. 

THE CLERK: Allen & Company, Inc. 

MR.POLLACK: Ready. 

THE CLERK: Charloo Allen? 

MR. POLLACK: Ready. 

THE CLERK: Irwin H. Kramer? 

MR. POLLACK: Ready. 

THE CLERK: Martin A. Scott? 

* 

MR. SCOTT: Ready. i 
THE CLERK: David Baird? 

MR. BRINN: Your Honor, I would like to talk 
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for a second, your Honor. I am Mr. Brinn. I have 
represented Mr. Baird in Idiis matter, and it was, in 
my understanding, just a token representation of putting 
aa answer in. We have not participated in auij of the 
proceedings, in any of the examinations, and I ask to 
b3 withdrawn from the caso, and Mr. Baird would like to 
crrry it on himself. 

We have net received any fas — 
the COURT: I am uorry, your application cornea 
mich too lata. You are in the case. I am not going to 
lit you out when the case is called for trial, sorry. 

MR. BRINN: I do want to say one tting more, 
tfe havo not received any fee, end wo do not plan to. 

THE COURT: I can't let you out of the case. 

You have represented him since 1971, and this is the time 
when it is called for trial, and I cannot do it, and I 
won't do it. 

MR. BRINN: Met do not attend in litigation 
courts, your Honor, and wo have no ono in th« office to 
do it, just mynoIf and Mr. Ds Gaetano. 

" THE COURT: I :vra sorry, you will have to do it. 
I am oorry, that is it. 

MR. BRINN: And Mr. Baird himself — 

THE COURT: Ploatm don't press it any furthor. 
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Cor.uir up to the counsel table. You are appearing in this 
action. Como up hero, and take Mr. Baird with you if 
you want him. 

All right. Now, Mr. Scott, before you rise, 

I might explain to you the reason you were not notified 
•oarliar was unfortunate, tha docket sheet said fiat you had 
no address, gave no address. For that reason you were not 
notified earlier, and the trial commenced Monday in your 
absence. 

Wo didn't got very far. The transcript of 
the proceedings that occurred in your absence ia available, 
and you may ace it if you wish to do so. All that happened 
was that counsel had made their opening statements «nd 
oterted to adduce some of the basic agreements <;hat are 
involved. 

If you wish to make an opening statement of any 
kixd I would bo happy to hoar it now. 

MR. SCOTT: I will reserve it. 

THE COURT: All right, wa will proceed. 

MR. I1AIM0FF: if your Honog please, at the 
Court's suggestion, wo had tho opportunity yesterday and 
tha day boforo to work out a pretrial order which I have 


in my hand. Mr. Craco and I have executed it. Mr. Pollack 
is now reading it, I think it's fair to say,for the first 
time, oo as uoon as he had an opportunity to raid it. 


f i 
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wa win offer it in evidence arj soon as he approves it, 
subject to v?hatav©r revisions he has. 

THE COURT: of course, the other partieshave 
to approve it as well, Mr. Baird and Mr. Scott. 

MR. HAIMOFP: That is true, your Honor. i 
hadn't thought of that. 

MR. POLLACK: Your Honor, I did not receive a 

copy of thi 3 , but — 

THE COURT: I understand, it was don* on short 

notice. 


MR. HAIMOFP: Right. 

THE COURT: Save the. time of telling me you didn't 
rccoive it by reading it. 

MR. POLLACK: i have read it. I am perfectly 
prepared to accept the points n and rv which I suggested 
to Mr. Craco yesterday in writAncand to Mr. Haimof:?. 

Parta I and in deal with the Kaimoff-Craco trial and not 
oure, no as to those I would have no comment and would not 
stipulate because i havo no basis for doing so. 

THE COURT: i see, but you have no objection? 

MR. POLLACK: No. 

MR. HAIMOFP: With that understanding on the 
record, shall we offer it up, your Honor? 

MR. POLLACK Th-sro ia ono additional page of 
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2 

exhibits that v;e intend to offer which should be added 

3 

to iv, which I can hand to all counsel. 

2 4 

THE COURT: All right, do that, Mr. Pollack. 

) 5 

MR. POLLACK: And they will be deemed part of 

6 

IV. 

7 

MR. CRACO: Mr. Pollack, if I may, your Honor, 

8 

is that tha copy that was handod to us this morning? 

9 

MR. POLLACK: Yes, Mr. Craco. 

10 

MR. CRACO: I have no objection to Including 

11 

that. 

12 

MR. HAIMOFP : I havo no objection. Mr. Scott 

13 

is reading it. 

14 

MR. CRACO: If the Court please, while Mr. 

15 

a» 

Scott is reading that pretrial order, may I a 3 k leave to 

16 

hand up to the Court for its convenience a set of marked 

17 

► 

plaadinga in the third-party action- My unde remanding 

10 

ia that Mr. Haimoff has marked pleadings in tha action" 

i9 

in chief. 

20 

THE COURT: Do you? 

2! 

MR. HAIMOFF Yoo, air, I have. 

22 

THE COURT: May I have them? 

23 

MR. CRACO: Thtiy have been handed up on the 

) 24 

first day. 

25 

THE COURT: I ss»e. All right. 

1 


1 
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MR. CRACOs Your Honor, in the light of tha 
question you addressed to.no in the opening statement, 

I. would like loavo to hand up a short supplemental trial 
brief on the point of reliance and causation. Mr. 
Haimoff, i will bo glad to give you a copy of it. 

MR. HAIMOFF: Shall I proceed, your Honor? 

THE COURT: why don't you offer the stipulation? 

mr. haimopf: if you:.* Honor please, i offer the 
stipulation aedtha pretrial order which has been consented 
to by myself a3 attorney for tho plaintiff, by Mr. Craco 
as attorney for tha defendant Lave^thol, and which has the 
approval of.Mr. Pollack as the attorney for the Allen 

defendants in the form in which ho has stated it on the 
record. 


THE COURT: Does anyone have any objection? 


Mr. Scott? 


MR. SCOTT: No. 


THE COURT: Mr. Baird, do you have any ob- 


j action? 


MR. BRINN: we haven't seen it, sir. 

THE COURT: Show it. to them. 

MR. BRINN: i want to state that I a aw the 
stipulation for tha first tin. and I rand th. part, and 

paragraphs aa they r« torrid to Mr. Baird to him, and ask«d 

0m* 
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him to his boat recollection wero they accurate state¬ 
ments, and he oaya, "i believe they are accurate." 

That is the beat he could recall at this time. 

r 

THE COURT: All right. 

MR. BRINN: The other statements there I have 
no knowledge, of. ~ 

THE COURT: All right, we will receive it. 

MR. BRINN: I would like a copy. 

the COURT: if there is any argument you want to 
make later about cay of it, you may. 

All right, lot's proceed. 

hr. haimoff: May i proceed , your Honor? 

Mr. Horzfeid. 

CiERALD L. HER2FELD, the plaintiff, 
having been previously sworn, resumed, and 
testified further as follows: 

DIRECT EXAMINATION CONTINUED 
BY MR. HAIMOFF: 

Q Mr. Herzfeld, I show you a paper which has been 
marked Plaintiffs Exhibit 3 entitled "The Firestone 
Group, Ltd., Note and stock Purchase Agreement,” dated 
November 10, 1969, and ask you whether or not you read 
that document whan you executed it or prior to time 
you executed it. 
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Herzfeld-direct 


Yos, I did. 


Q I can your attention to Exhibit B annoxod 

40 ^ a9reSm9at Bhioh *» ^ narked Plaintiff 

Exhibit. 3, and ask you whether vn,, 

tiier you can toll me whether 

or not you read any par t of that exhibit. 

A Yes, I did. 

o >/Kch part did you read? 

A All of it. 

Q Bsaring in mind, Mr. 

* H that Exhibit B 

balance sheet as well as an income statement, 

fc y0Ur — both the balance .beet 

and tha income statement? 

A Yes. 

0 Wi4h TCSPeC4 tC tte «'moment, were th*„ 

«t»™ included on the income state.ent, which ie par t 
of Exhibit b, to Which you paid particular attention? 

Yes, sir, 1 paid particular attention to tho 
income statement. 


SOLfVKKilN DISTRICT GOtW REPORTERS 

{VI W| * r .« it notes 

• • -t -/r, VlvX'R; W r u -| naaTLAI©Y 7^«l 









4 


2 pm 1 


275a 

Herzfeld - direct 


Q And what did the income statement indicate to you? 

A It indicated to me that this was a very profitable 

company and that the earnings were, oh, approximately $2 
a share for the period ending November 30, 1969. 

Q Now, based on that information, did - you arrive 
at any conclusions as to the value of the Firestone 


stock? 


A Yen, I did. 

0 And what was that? 


A At this point, I attributed to the Firestone stock 
a value of approximately ten times earnings, or approximately 
$20 a share. 

Q Mr. Herzfeld, I show you a paper which has been 
marked Plaintiff’s Exhibit 2 and which purports to bo a 
letter dated November 21, 1969, addressed to you on the 
letterhead of the Firestone group, and I ask you whether you 
read that letter when you received it? 

A Yes, I did. 

O Now, do you recall whether or not you observed, in 
reading that letter, any reference to audited statements? 

MR. CRACO* I am sorry, your Honor. May I hear 


that question? 


(The question was read.) 

MR. CRACO* I object to the question. The document 
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2 gwrf Herzfeld - direct 

speak3 for itself. 

MR. HAIMOFF* May I be heard, your Honor? 

THE COURT* Yes. 

MR. HAIMOFF* Since one of the principle issues 
in the case is the issue of reliance, it seems to me relevant 
to call the Court's attention not only to the documents but 
to the facto as to what attention, if any, he paid to them. 

It i3 for that purpose that I ask that question. 

THE COURT* I suppose you can establish that if 
you show ho read it. 

MR. HAIMOFF* Very well, your Honor. 

Q You testified, then, Mr. Herzfeld, you read thi3 
letter when you recoived it? ' 

A Yes, I did* 

MR. POLLACK* Could he speak a little louder. 

It is very difficult to hear. 

TIIE COURT* Move a little closer. The acoustics 
are terrible. This room would make a better basketball 
court than a courtroom. 

MR. CRACO* I am not 3 ure I know what the present 
status of these exhibits are. Wo have marked them on the 
pretrial and I don't know that they have been formally 
tendered in ovidenca. 


THE COURT* You can tender them in evidence 
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g^rf 3 Herzfeld - direct 

MR. HAIMOFPr They are referred to in the pretrial 

order. 

MR. CRACO* We stipulated that to the great bulk 
of them but not to all of them. 

THE COURT» To make doubly sure, offer them in 

evidence. 

MR. CRACOt I have no objection to exhibit which 
we wore offered first ana Exhibit 2, - 

MR. IIAIMOFPt I offer Plaintiff’s Exhibit 3 and 
Plaintiff's Exhibit 2 in evidence. 

THE COURTj Received. 

(Plaintiff' 3 Exhibits 2 find 3 received in 
evidence.) 

Q Mr. Herzfeld, I show you a rotter dated December 
16, 1969, on the letterhead of the Firestone Group Ltd. 
addressed to you which has been marked Plaintiff's Exhibit 
6 and a3k you whether you received that letter on or about 
the date that it bears? 

A Yes, I did. ; r ' 

Q And did you read the letter? 

A Yes, I did. 

O Whon you received it? 

A Yes, sir. 

MR. IIAIMOFF* I offer ic in evidence. 


MR. CRACOj No objection 
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THE COURTt Received. 

(Plaintiff's Exhibit 6 received in 
evidence.) 

0 Now, Mr. Herzfeld, in Plaintiff's Exhibit 6 do you 
observe that reference is made to audited financial state¬ 
ments? 

A Yes. 

MR. CRACOt Objection, your Honor. 

MR. ilAIMOFF » I beg your pardon? 

MR. CRACOt I object. 

Tho document speaks for itself. 

MR. HAIMOFFt It is for the sake of continuity. 

MR. CRACOt I will withdraw the objection. 

0 I show you a report which purports? to be a Laventho 
report which has been marked Plaintiff's Exhibit 7 and ask 
you whether you received that report on or about December 
16, 1969? 

A Yes, I did. 

MR. HAIMOFFt i offer it in evidence. 

MR. CRACOt I have no objection to its receipt 
in evidence as a document received by Mr. Herzfeld on 
or about that date. 

THE COURTt Received. 

(Plaintiff's Exhibit 7 received in 
evidence.) 


I 




11 


gwrf 5 


279a 

Herzfeld - direct 


O Now, Mr. Herzfeld, can you tell me whether or not 
you read that report at the time you received it? 

A When I received this report I opened to the income 
statement. That’s the only portion of the report that I 
recall reading. 

0 Are there any figures on the income statement — 

MR. HAIMOFF* {Mich, your Honor, I have marked 
Plaintiff's Exhibit 7-A. 

0 — to which you paid particular attention at that 

time? 

A Yes, I paid particular attention to the earnings 
as indicated on the income report. 

MR. CRACO* If the Court please, may wo for purposes 
of identifying it with particularity havo the witness read 
the line to which ha is referring? 

THE COURT! I think it would help. 

MR. HAIMOFF t I might be met with an objection that 
the document speaks for itself. 

Thank you. 

TIIE WITNESS* I was particularly impresssed with 
the gross profit — tha deferred gross profit of £1,795,000. 

MR. HAIMOFF* I think for purposes of continuity, 
your Honor, I would like to call the Court's attention 
to the fact that Plaintiff's Exhibit 9, which is an annual 
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report to shareholders, states that the transaction which 


i3 discussed in that report and which we have referred to 


as the Monterey transaction was not consummated in January 


of 1970. 


THE COURTj Not consummated. 


MR. HAIMOFFt Was not consummated. 


MR. CRACO* If your Honor please. Exhibit 9 hasn't 


even been offered in evidence and now counsel is character¬ 


izing its contents. 


THE COURTt Let's not characterize it. Let's get 


the proof in. I will give you an opportunity to argue it 


and we have it into what pattern of proof you think you have 


shown. 


MR. HAIMOFFj I would like to read to tho Court 


one or two sentences from this report which relates to the 


point that I made. 


MR. CRACO* Your Honor, I will stipulate that that 


document was received by Mr. Herzfold on some date. 


THE COURT» Offer it in evidence,. will you? I can 


read it and v/ill in tho proper time. 


MR. CRACOt Excuse me, your Honor. Our stipulation, 


and I think Mr. Ilaimoff will boar mo out on this with respect 


to this exhibit, was that it was received after an ypertinent 


date in this litigation and that I was prepared to stipulate 


1 
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to its admissibility solely for the purpose that Mr. 

Herzfeld received it on or about a date that Mr. Herzf' .a 
was supposed to tell us about in open court. Mr. Haimoff 
was supposed to adduce that date because he didn't know 
it when we sat down to the pretrial. 

TIIL COURT t in the shorthand of lawyers I gather 
your objection is it is immaterial. 

MR. CRACOt it is immaterial and unautheniicated 
at this point. 

TI1K COURT t Have you offered it? Offer it and 
lot him make his objection and then I can rule. 

IlR. HAIMOFFt Thank you, your Honor. 

I offer in evidence as Plaintiff’s Exhibit 9 a 
document which purports to be an annual report to share¬ 
holders, 1970. 


MR. CRACOj May I havo one question on the voir 


dire? 


THE COURT t Yes. 


VOIR T RE EXAMINATION 
BY MR. CRACOt 

Q I show you -xhibit 9 for identification, Mr. 
Karzfeld, and I ask you if you received that document? 
A Yes, I did. 

0 Do you know when you received that document? 
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A I don't recall. 

° Would you look at the date of the document? 

MR. HAIMOFF * WQ agree it was not received until 
sometime late in May. 

MR. CRACO* Let's establish the record, if i may. 
MR. IIAIMOFF* I have no objection. 

What is your question? ■ 

I*ook at the document. 

It says annual report to shareholders, 1970. 

Doe3 it contain a letter to shareholders from 
the president and does that letter to shareholders on the 
fourth, page of Exhibit 9 bear the date Hay 28, 1970? 


A 

O 

A 

Q 


A 

0 

A 



i V. v- 


Yes, it does. 

And did you receive it on or after May 28, 1970? 

T don't recall when I received it. 

THE COURT* Does that help refresh your recollectioij? 

THE WITNESS* No, your Honor. 

MR. CRACO* I object to its admissibility. 

MR. HAIMOFF* For the purpose of the record I 
would be very glad to stipulate, your Honor, that the 
document was received after May 26th or May 28, 1970. 

MR. CRACO* I object to its materiality and 
relevance but I will stipulate that it was a document 
received by Mr. Ilor:.' >, 1 after that date for whatever that 

SOUTMfnN DlSfRlCl COURT QFPnorro*. »• * 


> 
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may be ■worth. 


MR. IlAIMOFFi May I be heard on the question of 

relevance. 

THE COURT! Yes. 

MR. HAIMOFFi The document is offered for one 
purpose exclusively, and that is to establish that the 
so-called Monterey transaction was not consummated in January 


of 1970. 


Tlffi COURT: All right, v/a will take it for that 


limited purpose. 


(Plaintiff's Exhibit 9 received in 


evidence.) 


BY MR. IIAIMOFP* 


Q Mr. Herzfeld, other than the securities, the 
Firestone securities, in which you invested which are 
involved in this case, have you from time to time made invest¬ 
ment in other securities? 

A Yes, I have. 

i * 

O And have you invested in a list of securities? 

A Yes, I have. 

O Now, in making your investments in the securities 
in which you invest, what criterion or criteria do you 
employ? 

A Essentially a prico/cjo::Tinia ratio, earnings per 
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share as related to the price o£ a stock. 

Q And in making your decisions do you give 
consideration at any time to the balance sheet of the conpanyi 
A I would say no, 

MB. HAIMOFFs I have no further questions. 

MR. CRACO j May I briefly confer with Mr. Haimoff? 
It might cut things down, your Honor. 

TUB COURT* surely. 

(Counsel confer.) 

CROSS EXAMINATION 
BY MR. CRACO* 

Q Mr. Ilerzfeld, I believe you testified yesterday 

#. . 

that this matter was introduced to you, the Firestone 
underwriting was introduced to you by Mr. David Baird. 

A That is correct. 

O VJould you tell U 3 , please, again in full sub¬ 
stance what Mr. Baird said to you in the cours c intro¬ 
ducing that transaction to you? 

A Mr. Baird told me that he had had a call from Mr. 
Charles Allen and that Mr. Allen had told him, Mr. Baird, 
that this was one of the hotest yields he had ever seen 
and wanted David Baird, who was his good friend, to have 
the advantage to participate in this deal. 

O Did lie tell you anything else — 
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MR. POLUVCK? Your Honor, objection, hearsay. The 
same alleged conversation was attempted to be testified to 
yesterday and I objected. Your Honor ruled it out. 

MR. CRACO* May I be heard on that at. this point, 
your Honor? I am not offering this testimony for the 
purpose of establishing that Charles Allen said that. I am 
offering it for the purpose of establishing that Mr. 

Herafeld received that information, true or false, from Mr. 
Eaird as going to Mr. Iierzfeld's state of mind when he made 
the investment in issue. 

THE COURTi Tho objection is overruled. 

Q Did Mr. Baird say anytliing else to you about his 
conversation with Mr. Allen respecting the Firestone 
transaction? 

A Mr. Baird told me that tho company was very profit¬ 
able, as I recall, and that with the additional seven and 
a half million dollars that was going to be raised in 
this private placement he looked forward to much greater 
earnings. 

Q Did Mr. Baird tell you that of his own knowledge 
or did ho report to you that ho had received that informa¬ 
tion from someone else? 

A No, I don’t recall. 


25 


O Specifically, did he Indicate to you that Mr. 
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Allen had indicated to him that the company was very 
profitable? 

A That was in 1969. I don't recall specifically, 
but I would think so. 

Q What i3 your best recollection, sir? 

A Well, I do not have a tiae recollection as to wheth^ 
it was Mr. Baird's opinion or whether Mr. Allen had told Mr. 
Baird, but I would have to assume that Mr. Allen had told 
Mr. Baird inasmuch as Mr. Baird knew nothing more than 
what he reported to me about tho company. 

MR. POLLACK* Objection to what the witness assumed. 

\ 

TUB COURT* Yes. Strike it out. 

MR. CRACO* Your Honor, at this point may I mark 
in its entirety as Defendants' Exhibit A the deposition of 
Mr. Gerald Herzfeld taken on April 5, 1970, in this proceeding!? 


THE COURT* All right. 

O As a preliminary to it X would ask, Mr. Herzfeld, 
whether on page 97A of this document your signature appears 
over the notary's certificate? 

A Yes, it does. 

MR. CRACO* May I offer it in its entirety, your 

Honor? 

MR. HAIMOFF* Your Honor, I do not dispute the 




25 


authenticity of the document nor the fact Mr. Herzfeld 
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2 

gavo this testimony. I would liko to reserve my right 

3 

to object to any portion thereof as to its materiality. 

4 

MR. CRACO* It seems to me it would be a conven¬ 

5 

ience to the Court since it is a relatively brief deposi¬ 

6 

tion to have it all before you because I am going to refer 

7 

to part3 of it from time to time as we go forward and 

8 

it might be convenient for you to follow it. 

9 

HR. HAIHOFF* I have no objection to that procedure. 

10 

HR. POLLACK* We object to such portions as we 

11 

objected to at the time of the deposition. 

12 

MR. CRACOt I offer it subject to those objections. 

13 

THE COURT! All right, I will take it subject to 

14 

thoce objections. Any objections reserved at that time 

\ 

15 

you may make at the appropriate time here. 

r 16 

(Defendants’ Exhibit A received in 

| XX 17 

evidence.) 

18 

0 At page 49 of that transcript, on the occasion 

19 

of that deposition, were you asked the following question 

20 

and did you give tho following answer* 

21 

"Q -- referring to line 2, Mr. Haimcff — did 

22 

you have confidence in David Baird’s judgment? Did you 

23 

rely upon his investment expertise? 

24 

"A I havo confidence in David Baird but in this 

25 

instance I had no occasion to reJy on his expertise. 
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First of all, he professed ignorance about the entire 
situation except that which Charlie Mien told him. So 
he was scarecely in a position to use his expertise in 
determining whether or not this was a good investment. 

I did rely on ray own limited expertise when you looked at 
the earning statement." 

Did you give that answer to that question on that 

occasion? 

A Yes, I did. 

O Does that refresh your recollection as to whether 
or not the information that Mr. Baird gave you about the 
profitability of Firestone was, according to Mr. Baird, 
derived from hi3 conversations with Mr. Allen? 

A Yes, it does. 

MR. POLLACK» Objection. 

0 With your recollection thus refreshed, would you 
tell the Court whether or not Mr. Baird attributed the 
information he had about profitability to Mr. Allen? 

MR. CRACOt Again, your Honor, I am offering this 
solely for the purpose of identifying the source of his 
reliance. 

MR. POLLACK: I continue my objection. 

THE COURT» Overruled. 

It is taken as to tho stnee of mind. 
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A The answer is yes. 

0 And did the fact that Mr. Allen, according to Mr. 
Baird, felt that thi3 was a good investment and a profitable 
company play a part in your enthusiasm for the deal? 

MR. HAIMOFF* I object to the word enthusiasm, 
your Honor. 

HR. POLLACK* Objection, your Honor. 

THF. COURT* Yes, I think your question i3 bad in 

form. 

0 Vie re you enthusiastic about the prospective 

investment after you finished talking with Mr. Baird? 

A Yes, I was. 

0 And in forming that enthusiasm, did the fact that 
Mr. Allen was of the view, according to Mr. Baird, that 
this was a profitable company and a good investment, play 
any part? 

A X v/ould think no. 

0 Is it your recollection that it did? 

A Yes. 

0 Did Mr. Baird say anything to you in the course of 
that conversation about why he was tendering to you this 
investment opportunity? 

A Yes, he did. 

0 What did ho say in that connection? 
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A He said that the unit would cost $255,000 and that 
the money had to be put up very shortly thereafter and ho 
didn't have the funds readily available and, therefore, 
he offered a proposition to me whereby I would put the funds 
up and we would share in some form in tha profit. 

O Did he identify the form in which he proposed 
that you share in the profit on that occasion? 

A Yes, he did. 

Q Xfhat was the proposition that he put to you? 

/ 

A As I recall, he offered to take all of the losses 

N 

and share the profits 50/50, and I gave him a counterproposi- 
tion. 

O Excuse me. That was his proposition to you, is 
that right? 

A That'3 my recollection, yes. 

O In other words, Mr. Daird's proposition to you on 
this occasion was that he was prepared to accept the 
entire downside risk in exchange for splitting the profits, 
if any, from the transaction on a 50/50 basis? 

A That is correct. 

O Do you recall whether there was any conversation 
with Mr. Raird on that occasion about future prospects for 
the stock? 

A Yes, there was. 




291a 


64 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


gwrf 17 Herzfeld - cross 

O Would you tell us in words or substance what you 
remember of that conversation? 

A For each unit, and we were discussing one unit 
at the time, we were to receive 5,000 shares of stock. That 
stock was to be split two for one so that we would have 
10,000 shares of stock, and we were to agree in the purchase 
agreement to sell 5,000 shares of the stock at $25 a share. 
We were obliged to do that. 

0 Let me see if X understand this. Mr. Baird, as 
I understand your testimony, told you on the occasion of 
his first visit with you on this subject that the 5,000 
shares would be split two for ono, is that right? 

A I am not sure if it was on the first visit or the 
second visit but that is the substance of tho conversation. 

O Wa 3 it before you signed the purchase agreement? 

A Yes, certainly. 

O Was it also your testimony that Mr. Baird on 
that occasion told you that upon the consummation of that 
split you would be obliged to sell back to Firestone 


5,000 shares at a price? 

A That is correct. 

O Do you recall what the price was? 

A $25 a share. 

O And what wan the price attributable to the 3tock 


25 


O 










JL. 
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your prior answer as your presumption on the subject? 

A That is correct. 

0 NOW ' °“ 7011 teU UB *»>* when this conversation, 
the first conversation, with Mr. Baird took place? 

A I believe it was early November, 1969 . 

0 And the second conversation? 

A A day or two later. 

° who was present with you on the occasion of 
your first conversation with Mr. Baird? 

A I don't know whether I rot with Mr. Baird alone 
or whether one of my brothers was present or whether both 
of them were present. 


O How did it come about that you met with Mr. Baird 
at all? 

a Mr. Baird telephoned me and said that he had a 
proposition he wished to discuss with me and asked if he 

could come up and if I could see him. I said with great 
pleasure. 


And is it yonr beat recollection and present 
testimony that tho arrange,sent for this appointment was made 

by Mr. Baird for tho explicit purpose of discussing this in- 
vostmont with you? 

A Yea. 


O 


Would it refresh 


your recollection of I wore to 
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ask you whether you had this conversation with Mr. Baird 
at a lunch? 

A I don’t recall whether we had lunch or whether we 

simply talked in the office. 

0 Was Mr. Nathar 'lerzfeld present with you on that 

occasion? 

A As I just testified, I don’t recall if my brother 
was present or not present. 

O Nathan Ilerzfeld is a brother of yours? 

A That is correct. 

Q Mow, did you respond to Mr. Baird's proposal to 
split the profits 50/50 for his assumption of the entire 

downside risk on the spot? 

A I don't remember whether I gave Mr. Baird a 
countorproposition that day or the following day or a day 
later, but I did give him a counterproposition. 

O Wo will come to that. Let mo ask you this prelimi¬ 
narily* 

Between the time that you received the initial 
proposition and tha time you made your countorproposition, 
did you discuss the initial proposition with anybody? 

A If I did, I discussed — 

0 Did you? 

A 


O 


I don’t recall. 

Did you discuss it with your brother? 
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A I don’t recall whether I did discuss it or I didn’t, 
but I might very well have. 

Q Did you fashion the counterproposal which you 
were about to describe in consultation with anybody? 

A Probably in consultation with ray brother. 

0 Does that help refresh your recollection as to 
whether you talked to them about the subject? 

A Well, I know I talked to them about the subject. I 
don't knot* whether it was on that specific day or not, Mr. 
Craco. 

0 After the conversation with your brothers, to the 
best of your recollection, did you make this counterproposal 
to Mr. Baird? 

A Yos, I did. 

0 How did you communicate it to him? 

A I don't recall whether Mr. Baird came to my office 

or we discussed it on the telephone. 

Q What did you say to him and what did he say to 
you in the courso of presenting that counterproposal to 
him? 


A The essence of it was that I would bear the entire 
downsido risk and Mr. Baird would share to the tune of 
25 per cent of the profit with none of the downside risk. 

0 And what did Mr. Baird say to that? 




0 
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A Mr. Baird said that that was fine. 

O Did you state to Mr. B*ird what reasons, if any, 

you had for your counterproposal? 

A I don't recall whether I did or not. 

0 Did you have any reason for your counterproposal? 

A I didn't want — 

O Did you? 

A The answer i3 yes. 

O What was the reason? 

A I didn’t want Mr. Baird to take the downside 
risk and for me to share 50 per cent of the upside risk. 

O ;7hy? 

A I felt that was unfair. 

O Why? 

A As a matter of equity I thought it was unfair. 

0 Was.tha- the only consideration? 

A The only consideration. 

0 Was it not in fact also part of the consideration 

that you wanted 75 per cent of the upside risk? 

A Mo, I don't believe so. 

0 That played part in your consultations with 
your brothor? 

A X dnn't believe so. I don't recall. It was four 
year 3 ago. But X believe, as I stated a moment, ano, I 
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felt it was unequitable for Mr. Baird to assume the entire 
downside risk and for me to still get 50 per cent of the 

profits. 

0 But you were impressed, were you not, with Mr. 
Baird's willingness to accept the whole downside risk? 

A well, that i 3 typical of Mr. Baird's exceptionally 
fair attitude about any proposition I have ever had with him. 
0 And you were impressed by it? 

A I have always been impressed by Mr. Baird. 

O You were impressed with Mr. Baird’s willingness to 

accept the risk in this particular investment, were you not? 
A I was impressed with Mr. Baird's willingness to 

always take the worst side of a deal. 

MR. CRACOi I ask you direct the witness ao answer 

the question. 

THE COURT* I will come to that in judging the 
witness' credibility whether he is evasive or whethor he is 

( answering a question. 

MR. CRACO* I havo got as much as I want. 


25 
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Q All of ihosai conversations took place, did they 
not, before yea executed Exhibit 3 in evidence, the note 
and the stock purchase agre3i». c <nt? 

... A I believe so, yes. 

Q Did they take place before you received the 
letter of November 21, 1969, which is Exhibit 2 in 
evidence? 

MR. CRACO: Mr. Hairaoff, may I have Exhibit 2 
to show the witness? 

THE COURT: Do ycu want an answer to the 

question? 

,»MR. CRACO: I beg your pardon? 
the COURT: I didn’t rule on your request for 
an answer to the question. 

MR. CRACO: 1 would like an answer to the 

question. 

the COURT: Answer the question responsively. 
MR. I1AIMOFF: May we have the question read? 
MR. CRACO: May I ref rcmO the question, and I 
will try to do it — 

THE COURT: Was he improcecd with Baird’s 
saying he would take half the downside risk? 

MR. CRACO: All thos downside risk. 

A Yea. 
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Q Thosa con vers ationsi with Baird, did they taka 
place before you received Exhibit 2 in evidence? 

A Yes. 

MR. CRACO: I don't w*nt to root through your 

papers, Mr. Haimcff — 

MR. HAIMOFF: What did you want? 

MR. CRACO: Exhibit 3. 

Q I take it from your prior answer that they also 

took placa bofora you read Exhibit B to Exhibit 3 which 

ara the unaudited financials as attached to the note and 

the stock purchono agreement; is that also correct? 

* * . + - #. 

.A Wall, certainly soma conversations took placa 

prior to rgcoipt Of this.. 

Q Did tho two conversations you now identified with 
Mr. Baird tako placa prior to your receipt and study of 
Exhibit 3? 

A Yes, they did. 

C Did you have any conversations with anybody 
else about tho Firestono transaction prior to your receipt 
and cxQcution of Exhibit 3 and your receipt of Exhibit 2? 

A Yos, I did. 

Q With whom did you hsvo those other conversations? 
A I had a conversation with Irwin Kramer. 

Q Who is Irwin Kramer? 
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